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UNITED STATES DISTHICT COURT 
SCUTHERN DISTRICT OF NEW YORK 
ANITA B. BRODY, 

- Plaintiff, 71 Civ. 2639- H4.°. 

~against- 
VERIFIED AKENDED 

CHEMICAL BANK, MANUFACTURERS HANOVER COMPLAINT-DERIVATIV 
TRUST COMPANY, IRVING TRUST COMPANY, AND CLASS ACTIOR 
CHASE MANHATTAN BANK, N.A., BANK OF 
MONTREAL, GIRARD TRUST LANK, THE TP Pa fey 
FIDELITY BANK, MELLON NATIONAL BANK 
& TRUST COMPANY, PITTSBURGH NATIONAL. PLAINTIF? DEXANSS 
BANK, NATIONAL BOULEVARD BANK OF A TRIAL BY JURY 
CHICAGO and PENNSYLVANIA COMPANY, 


Defendants. 


Plaintiff, by her attorneys,WOLF POPPER ROSS WOLF 

& JONES, for her complaint, alleges on information and belief 
except as to paragraphs "1", "2", "3" "6", "37" and "4&0" which 
plaintiff alleges upon knowledge: 

FIRST COUNT AGAINST ALL 

DEFENDANTS 

1. Plaintiff is the owner and holder of shares 

of the cumulative preferred stock of the def ndant Pennsylvania 
Company ("Pennco"). Plaintiff has been a stockholder of Pennco 
since May 14, 1968 and was a stockholder of Pennco at the time 


of the acts and transactions complained of herein. 


_2. Plaintiff brings this cause of action deriva- 


tively on behalf of, and for the benefit of, Pennco. 


3. This action is not a collusive one to confer 


on this court jurisdiction it would otherwise not have. 


h, This count is trought to enforce rights artrins 


under Section 17(a) of the Securities Act of 1933 ("Securities 


« 


sony ‘ ig a * 
fot"), \§ U.S.C. Section 77q(a) and the common law. This Court 
has jurisdiction of this count’ under Section Z2(a) of the 
Securities Act, 15 U.S.C. Section 77v(a) and under the prin- 


ciple of pendent jurisdiction. 


5. This count arises from sales of securities and 
acts anc transactions which occurred inthe Southern District 


w York. 


6. Plaintiff is a citizen of the State of Penn- 


Sylvania. 


7. Pennco was, at all times hereinafter mentioned, | 

and st‘ll is: (a) a corporation organized under the laws of 

the State of Delaware; and (b) present and doing business in 

the City, County and State of New York with offices for the 
transaction of business in the Borough of Manhatta:>. At all 

Such times, Pennco transacted, and still transacts, business 

in the City, County and State of New York. Pennco's Board of 
Directors has net in the City, County and State of New York 

and Pennco maintains at least ene bank account in the City, 


County and State of New York. 


8. Pennco operates as an investment company. Its 
principal investments include holdings in railroad companics, 
controlling interests in real estate development companies, 
and 211 of the common stock of a pipeline company. At the end 
of 1969, 95.3% of its assets consisted of stocks and bonds and 


other evidences of indebtedness. 


9. The defendants (the "Defendant Banks") are all 
banking institutions which, at all times hereinafter mcntlonet, 
and at the present time, had and have citizenship and residence 


as foltows: 


wie 


"fs. Ba 

‘Chemical Bank ("Chemical"), Manufacturers; 
Hanover Trust Company ("Manufa>turers") 
and Irving Trust Company ("Irving") 

are organized under the laws of the 

State of New York and are present and 
doing business in the City and County 

of New York with offices for the trans- 

. action of business inthe Borough of 


Manhattan, 


Chase Manhattan Bank, N.A. ("Chase") ts 
organized under the laws of the United 
States and maintains its principal Place 
of business in the City, County and State 
of New York, 


Bank 01 Montreal ("Montreal" is organize: 
under the laws of the Country of Canada 
and is present and doing business in the 
City, County and State of New York with 
offices for the transaction of business 


in the Borough of Manhattan. 


Mellon National Bank aii Trust Company 
("Mellon") ana Pittsburch National Bank 
("PNB") are organized under th: laws of 
the United States and are present and 
doing business in the City, Count: 
State of New York with offices for win 


transaction of buriness in the Poroust, 


of Manhattan. 


ee ihe 
National Boulevard Bank of Chicayo ("Boule- 
vard") 4s organized under the laws of the 
United States with principal offices in 


Chicago, Illinois. 


Girard Trust Bank ("Girard") and The 
Fidelity Bank ("Fidelity") are organized 
under the laws of the State of Pennsyl- 
vania with principal offices in Phila- 


delphia, Pennsylvania. 


10. Penn Central Transportation Company ("Railroad") 


was at all times hereinafter mentioned, and still is: (a) a 


corporation organized under the laws of the Commonwealth of 


Pennsylvania; and (b) present and doing business in the City, 
County and State of New York with offices for the transaction 


of business located in the Borough of Manhattan. 


ax A. At all times hereinafter mentioned, and 
at the present time, defendants Montreal, Mellon, PNB, Boulevard, 
G3rard and Fidelity transacted and Still transact business in 


the City, County and State of New York. 


B. At all times hereinafter mentioned, and 
at the present time, said defendants derived and presently 


derive substantial revenue from interstate commerce. 


‘ C. The causes of action set forth herein 
arise (a) out of the business transacted by said defendants 
in the City, County and State of New York; (b) out of tortious 
wets comaitted by said defendants: in the City, County ane 
State of New York; and (c) out of tortious nets committed 
by sald defendants without the State of New York causing 
injury to persons and property within the State, which Injury 


said defendants expeeted or Should reasonably have expected. * 


Po ek 


12. Pennco's capital stock consists of 5,600,000 
shares of common stock, of which 4,985,000 shares are issued 
and outstanding, and 730,000 shares of 4-5/8% cumulative pre- 
ferred stock, $100 par value, of which 705,786 shares are 
outstanding. The preferred stock can exercise voting rights 
if dividends are defaulted for six quarterly periods, in which 
event the preferred stockholders can elect two directors. 


Dividends on the preferred stock are paid from the Defendant 


Chemical in the City, County and State of New York. 


13. All of Pennco's common stock is owned by 


Railroad. Its cumulative preferred stock is publicly owned. 


14, Railroad, through such stock ownership, at all 
times hereinaft’r mentioned, has controlled and continues to 
control Pennco and Railroad has selected and designated the 


directors and officers of Pennco. 


15. In the foregoing manner, Kailroad was able to 
and did completely control and dominate the management of 
the affairs and business of Pennco, and Pennco's business de- 


cisions and policies were determined by Railroad. 


16. Railroad has been in a precarious financial 
condition for more than a year and a half. It had a loss 
of more than $56 million in 1969, and a loss of $62.7 million 
in the first quarter of 1970. On a consolidated basis, the 
loss for the first quarter of 1970 was $79.6 million. It 
had a serious problem of liquidity which compelled it, on 
June 20, 1970, to file a petition under Section 77 of the 
Foderai Pinkeuptey Act. Tae Defendant Banks have been sare, 


since its organization, of Railroad's precarious position. 


{gay 


17. At least one of the Defendant Banks, Defen- 
dant Chase, on behalf of its customers, was heavily invested 
in the common stock of Penn Central Company ("Penn Central"), 
the parent of Railroad. Thus, it was in the interest of the 
Defendant Chase to keep the true financial picture of Rail- 
road from becoming publicly known for a long enough period to 
enable it to liquidate its holdings in Penn Central. Defen- 
dant Chase, acting upon the- confidential information referred 
to in paragraph 19 hereof, did in fact liquidate many of its 
holdings prior to the filing by Railroad of the aforesaid 


petition under the Bankruptcy Act. 


18. At all times hereinafter mentioned and con- 
tinuing to the présent time, Railroad has managed and operated 
Pennco, and has used its assets and credit, for the benefit 
of Railroad and to the detriment of Pennco, causing Pennco 
to enter into the transactions hereinafter described for 
Railroad's benefit in disregard of the’ interests of Pennco. The 
Defendant Banks conspired with, and aided and abetted Railroad, 


in said transactions, as follows: 


19. Sometime in or about early 1970, Railroad dis- 
closed its dire financial situation to the Defendant Banks, 
Showing, them confidential rrojections of its dismal financial 
future, and informing the Defendant Banks of its critical need 
for funds. Such information disclosed to the Defendant Banks 
was not yet available to the public. Railroad requested a 
loan from the Defendant Banks, but they refused to lend funds 


dircetly to Railroad. 


Ae 
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20, Accordingly, the Defendant Banks and Railroad 
conspired together to, and did, cause Pennco, in May or June, 
1970, to borrow $50 million from the Defendant Banks in return 


for the note or notes of Pennco and transfer the proceeds of 


Said loan to Railroad in exchange for the note or notes of 


Railroad. This loan was not intended to and did not serve 
any proper tusiness or corporate Purpose of Pennco. This 
loan was negotiated in the City, County and State of New York 
and was closed in the offices of Chemical in the City, County 


and State of New York. 


21. The forced participation of Pennco in said 
loan was a sham and a fraud upon Pennco. Pennco received 
no genuine consideration for said participation, receiving 
only the note or notes of Railroad, which note or notes the 
Defendant Banks knew or had reason to know was,or would shortly 
become, almost worthless, Said forced participation of Pennco 
impaired its capital and credit solely for the benefit of 
Railroad and the Defendant Banks and converted the assets of 


Pennco to Ratlroad’'s use, 


22. The Defendant Banks were wilfull conspirators 
with Railroad in the aforesaid loan transaction. The Defen- 


dant Banks knew or had reason to know that: 


(a) Their loan of $50 million to Pennco was 
not for any valid business or corporate 
purpose of Pennco and Pennco had no 


valid reason to borrow said sux; 


At the time of said loan transaction, 
Ratlroud controdled Penneo and Pennce's 
dircetors were olso directors of Rail= 


road; 


= Jun 


(c) 


(d) 
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Railroad was compelling Pennco to borrow 
Said $50 million and Railroad waz: the in- 


tended recipient of the loan; 


Railroad's note, received by Pennco, 


was not fair or adequate consideration 
for the funds turned over by Pennco to 
Railroad. Railroad's note was, or would 
shortly become, almost worthless and 
Railroad was incapable of repaying the 


loan to Pennco,. 


By reason of the foregoing, the Defendant Banks 


violated Section 17(a) of the Securities Act in that, in the 


Sales of.securities by the use of the mails and cther instru- 


ments of transportation or communication in interstate com-~ 


merce, they employed devices, schemes and artifices to 


upom Pennco, 


defraud; they outatnes money or property by means of untrue 
Statements of material facts and omissions to state material 
facts necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not 
misleading; and they engaged in transactions, practices or 


courses of business which operated as a fraud or deceit 


24. By reason of the foregoing, the Defendant Banks 


conspired to, and did, defraud Pennco, to the substantial 


benefit and unjust enrichment of the Defendant Banks, causing. 


Great harm and substantial damage to Pennco in the amount of 


at least $50 million. 


25. The exact amount of the benefit to, and unjust 


enrichment of, the Defendant Banks, and the exact amount of 


olin 
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damages to Pennco are unknown to plaintiff and can only be 


ascertained upon an accounting. 


26. Plaintiff has made no demand on the Board 

of Directors of Pennco to take action with regard to the wrongs 
herein described because all of said directors are designees of 
Railroad which, through its ownership of all of Pennco's common 
stock, has been able to designate and select. said directors. 
Railroad, by said stock.ownership, controls Pennco and said 
directors. ‘thas, to make demand upon said directors would be to. 
request that they sue the company that has chosen them and that 
controls them. By reason of the foregoing, any demand upon said 
Board of Directors to redress or prevent the wrongs herein des- 


cribed would have been futile. 


27. Demand on the stockholders of Pennco to bring 
this action was not made and would have been futile for the fol-- 


lowing reasons: 


. * 


A. Railroad owns-all of the common stock of 
Pennco and, through such stock ownership, controls 
Pennco. Thus, such a demand would have been futile 
because it would have been made upon Railroad, one 


of the persons alleged herein to be wrongdoers. 


B. ‘A demand upon Pennco's preferred stockholders 


to bring this action would also have been futile because: 


4. Under the charter and by-laws of Pennco, 
the management of its affairs including the bringing 
of suit is entrusted to the Board of Directors and 
not the preferred stockholders. The preferred stcck- 
holders cannot by resolution or otherwise require 


Pennco or its Roard of Directors to bring an action. 
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44. A resolution of the preferred stockholders 


demanding the bringing of the suit would be futile since 
control of the action weuld be in the hands of Railroad, 
one of the persons alleged to be wrongdoers, and the ac- 
tion cannot properly be prosecuted by Railroad. 

441i. Pennco has vhousands of preferred stockholders 
scattered throughout the United-:States. A demand upon 
them to take action would cast an unconscionable finan- 
cial burden upon the plaintiff in that the plaintiff 
would have to solicit proxies from all of the preferred 
stockholders residing throughout the country. It would 
involve the conduct of a proxy fight which would entail 


prohibitive expenses and would cause undue loss of time. 
28. Plaintiff has no adequate remedy at law. 


SECOND COUNT AGAINST 
ALL DEFENDANTS 
29. This count arises under the Interstate Commerce 


Act ("ICA") 49 U.S.C. Sections 1 et seq., an act of Congress regu- 


lating commerce, and is brought to enforce rights arising under 
Sections 8 and 20a of the ICA, 49 U.S.C. Sections 8 and 20a. This 
Court has jurisdiction of this count under 28 U.S.C. Section 1337 


end under Section 9 of the ICA, 49 U.S.C. Section 9. 


30. Plaintiff repeats and realleges each and every 


allegation contained in paragraphs "1" through "3", "5" through 


"22" and "25" through "28" hereof with the same force and effect 


as if set forth in full herein. 


31. Pennco and Railroad are subject to the provisions 
of Chapter I of the ICA. Pennco is a carrier within the meaning 
of Section 20a of the ICA and Railroad is a common carrier within 


the meaning of Sections 8 and 9 cf the ICA. 
-10- 
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32. > notes that Pennco was caused to issue to the 
Defendant Banks in the transaction complained of herein constituted 
more than 5% of the par value of Pennco securities outstar.ding at 


the time said notes were issued, 


33. Under Section 20a(2) of the ICA, said notes could 
not lawfully be issued and Pennco could not lawfully be caused to 
assume the $50 million obligation to the Defendant Banks which it 
was caused to assume in the transaction complained of herein, in 
respect of the securities of Railroad, unless and until Pennco 
obtained the authority of the Interstate Commerce Commission ¢*rec"> 
to Ssue said notes and assume said liability. Such authority was, 


however, never obtained. 


34. By reason of the foregoing, (a) said notes and 
said $50 million obligation are void under Section 20a(11) of the 
ICA; and (b) ° 1e Defendant Banks conspired with Railroad to, and. 
aid, cefraud Penneo, to the substantial benefit and unjust enrich- 
ment of the Defendant Banks, causing great harm and substantial 
damage to Pennco in the amount of at least $50 million for which 
the Defendant Banks, as conspirators with Railroad, are liable. 


THIRD COUNT AGAINST DEFENDANTS CHEMICAL, 
MANUFACTURERS, IRVING, CHASE, MONTREAL, 


AND BOULEVARD ‘ 
35. This count is brought to enforce rights arising 
under the common law. This Court has Jurisdiction of this count 


under the principle of diversity of citizenship. 


36. The defendants named in this count are citizens 
of states other than Pennsylvania. (For purposes of this count, 
the term "Defendant Banks" shall refer to only those banks named 


in this Count) 


37. The amount in controversy exceeds the sum of 


$10,009, exclusive of interest and costs. 
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38. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs "1" through "3", "5" through 
"8", "9(a),(b),(c) and (e)," "10", "11" in so far as it applies 
to the bans named as defendants .in this count,"12" through "22" 
and "24" through "28" hereof with the same force and effect as 
if set forth in full herein. 

FOURTH COUNT AGAINST 
ALL DEFENDANT BANKS 

39. This count arises under the ICA, 49 U.S.C. Sections 
l et seq., an Act of Congress regulating commerce, and is brought 
to enforce rights arising under Sections 8 and 20a of the ICA, 49 
U.S.C. Sections 8 and 20a. This Court has jurisdiction of this 
count under 28 U.S.C. Section 1337 and under Section 9 of the ICA, 


49 U.S.C. Section 9. 
CLASS ACTION ALLEGATIONS 


HO, Plaintiff brings this count as a class suit pur- 
suant to Rule 23(b)(1)(A),(B) and 23(b)(3) of the Federal Rules 
of Civil Procedure on behalf of herself and of all other preferred 


stockholders of Pennco similarly situated. 


41, There are many thousands of persons who are 


members of the class,located in various parts of the country. 


42, A. Plaintiff and her counsel, who are experienced 


in litigation on behalf of corporate stockholders, will fairly 


and adequately protect the interests of the class. Plaintiff's 
interest is to obtain relief for herself and the class for the 


violations of law set forth herein. 


B. The similarity of plaintiff's claims to those 
of the class will assure that plaintiff fairly and adequately re- 
presents the interests of said class. Plaintiff and her counsel 


are prepared to, and intend to, prosecute this action vigorously. 
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43. There are numerous questions of law and fact 
that are common to the class. These include: 
(A) Whether Railroad, through its stock owner- 
ship of Pennco, at the tines herein mentioned, has controlled 
and continues to control Pennco so as to completely control 
and dominate the management of the affairs and business of 


Pennco, and determine its business decisions and policies. 


° {B) Whether Railroad has been in a precarious 


financial position, as alleged in paragraph "16" hereof. 


(C) Whether any of the Defendant Banks was 
heavily invested in the securities of Penn Central prior to 
the filing by Railroad of its petition under the Bankruptcy 
Act and, if so, whether said bank or banks Seutéates its 


holdings prior to the filing of said petition. 


(D) Whethe >, at the times herein mentioned, 
Railroad has managed and operated Pennco, and has used its 
assets and credit, for the benefit of Railroad and to the 
detriment of Pennco, causing Pennco to enter into the trans- 
actions herein described for Railroad's benefit in disregard 
of the interests of Pennco and, if so, whether the Defendant 
Banks corispired with, and aided and abetted Railroad, in said 


transactions, as described herein. 


(E) Whether, in or about early 1970, Rail- 
road informed the Defendant Banks of its.need for funds, dis- 
closing non-public information, as described in paragraph "19" 


hereof. 


(F) Whether, in or about early 1970, Pail- 


road requested a loan from the Defendant Banks and, if so, 
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whether the Defendant Banks refused to lend funds dircesly to 


Railroad. 


(G) Whether, in May. or June, 1970, the 
Defendant Banks and Railroad conspired together to, and did,cause 
Pennco to borrow $50 million from the Defendant Banks and transfer 
the proceeds of said loan to Railroad, as described in paragraph 


"20" hereof, 


(H) Whether Pennco received any genutne con- 


Sideration for its participation in said loan transaction. 


(I) Whether, at the time of said loan trans- 
action, the Railroad note or notes received by Fennco in said 
transaction was, or could reasonably be expected Shortly to become, 
almost worthless and, if so, whether the Defendant Banks knew, 


or had reason to know, these facts at the time of said loan trans- 


action, 


(J) Whether the Defendant Banks were wilful 
conspirators with Railroad in said loan transaction, as alleged 


in paragraph "22" hereof, 


(K) Whether the credit and resources of Pennco 
were used in said loan transaction for the benefit of the Defen- 


dant Banks instead of for nrever business purposes of Pennco. 


i) Whether Pennco suffered damage, including 


damage to its credit Standing, because of said loan transaction. 


(M) Whether, as a result of said loan trans- 
action, Pennco's financial structure has been seriously impaired 
to the point where the investment of the preferred stockhoiders 


in Pennco is endangered and Pennco's ability to pay monies due 
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to the preferred stockholders, and-the market price of the 


preferred stock, have been substantially reduced. 


(N) Whether, by reason of said loan trans- 
action, the Defendant Banks conspired to, and did, defraud the 
preferred stockholders of Pennco, to the substantial benefit 
and unjust enrichment of the Defendant Banks and Railroad, 
causing great harm and substantial damage to the preferred 
Stockholders cf Pennco and, if so, by what amount were the 
Defendant Banks enriched and by what amount was each share of 


Pennco preferred stock damaged. 


(O) Whether Pennco and Railroad are sub- 


ject to the provisions of Chapter I of the ICA. 


(P) Whether tie notes that Pennco was caused 
to issue in the transaction complained of herein constituted 
more than 5% of the par value of Pennco securities outstanding 


at the time said notes were issued. 


(Q) Whether, without the authority of the 
IcC, (1) said notes could be lawfully issued; and (11) the 
$50 million obligation to the Defendant Banks which Pennco was 
caused to assume in the transaction complained of herein, in 


respect of the securities of Railroad, could be lawfully assumed. 


(R) Whether such authority was obtained 


from the ICC. 


(S) Whethe~ said notes and said $50 million 


obligation are void under Section 20a(11) of the ICA. 
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KK, 6A. The questions of law and fact that are 
common to the class predominate over questions affecting only 


individual members. 


B. A class action is superior to other avail- 
able methods for the fair and efficient adjudication of the 


controversy. 


Cs The frauds committed by the Defendant 
Banks were violations of the rights of all said preferred 
stockholders of Pennco, The interest of each preferred stock- 
holder in prosecuting an individual action is minimal. The 
amount of damages sustained by each, preferred stockholder is 
not, in all likelihood, large enough to make it economically 
feasible fer each to institute an individual action against 
the Defendant Banks and the preferred stockholders will thus 


be disccuraged from Seeking individu 1 redress. 


D. A multiplicity of suits in various juris-~ 
dictions by preferred stockholders all over the United States 
with consequent burdens on the Courts and the Defendant Banks 
and the danager to individual preferred stockholders that the 
Statute of limitations may run before they are,in fact, aware 


of their rights,should be avoided. 


E. It would be virtually impossible for all 
of said preferred stockholders to intervene as parties plain- 


tiff in this action, 


F. To the best of the plaintiff's knowledge, 
information and belief, there is no pending litigation by 
members of the class other than the Plaintiffs herein concerning 


the controversy, 


| aie 
G. When the liability of the Defendant anks 
has been adjudicated, claims of all members of the class cun 


be filed in, and determined by, this Court. 


H. Pennco and all but 3 of the Defendant 
Banks do business,and maintain offices, in the City, County 
and State of New York and those three banks transact business 
in the City, County and State of New York. Important records 
and witnesses are located in or close to the City, County and 


State of New York. 


I. This elass action will foster orderly 

and expeditious administration of the-class claims; economies 
of time, effort and expense will be fostered; and uniformity 

of decision will be ensured. This action presents an appropri- 
ate mechanizm to prosecute the interests of all members of the 


class. 


J. This action presents no difficulties 


which would impede its management by the Court as a class action. 


SUBSTANTIVE ALLEGATIONS 


4S. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs "1", "5" through "22" and 
"31" through "33" hereof with the same force and effect as if 


set forth in full herein. 


46. The credit and resources of Pennco were used 
in the transactions complained of herein for the benefit of 
the Defendant Banks instead of for the proper corporate and 
business interest of Penneo. As a result, Pennco has suffered 


substantial damare, including damage to its credit standing. 


St 
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Since Railroad is now insolvent, Pennco will be unable t> collect 


the $50 million pursuant to the Railroad notes held by Pennco 


and thus Pennco has suffered at least $50 million in damiges. 


47. As a result of said transactions, Pennco's 
financial structure has been seriously impaired to the point 
where the investment of the preferred stockholders in Pennco 
is endangered, Pennco's ability to pay monies due to the pre- 
ferred stockholders, and the market price of the preferred 
stock, have been substantially reduced, and Pennco has, in facts, 


failed to pay dividend income due to the preferred stockholders. 


48. By reason of the foregoing, (A) said notes thet 
Pensico was caused to issue to the Defendant Banks in the trans- 
action complained of herein and said $50 million obligation to 
the Defendant Banks that Pennco was caused to assume in said 
transaction are void under Section 20a(11) of the ICA; and (B) 

conspired with Railroad to, and did, defraud 

the preferred stockholders of Pennco, to the substantial benefit 
and uny.st enrichment of the Defendant Banks, causing great har= 
and substantial damage to the preferred stockholders of Pennco, 
for which the Defendant Banks, as conspirators with Railroad, 


are liable. 


49, The exact amount of the benefit and unjust 


enrichment of the Defendant Banks and the exact amount of 
the damage tc the pref urred stockholders of Pennco is unknown 


to the plaintiff and can only be ascertained upon an accounting. 


FIFTH COUNT AGAINST ALL 
DErcNDANT BANKS 


50. This count is brought. to enforce rights aris- 
ing under the common law. This Ccurt has jurisdiction of this 


count under the principle of pendent jurisdiction. 
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51. Platntiff repeats and realleges each and every 


class action allegation contained in paragraphs "40" through "h2", 


"43(A) through (N)" and "gyn hereof with the same force and 


effect as if set forth in full herein, 


52. Plaintiff repeats and realleges each and every 
Substantive allegation contained in paragraphs "1", "5" through 
"22", "46" and "47" hereof with the same force and effect as if 


set forth in full herein. 


\ 
53. By reason of the foregoing, the Defendant Banks 

conspired to, and did, defraud the preferred stockholders of 

Pennco, to the substantial benefit and unjust enrichment of 

the Defendant Banks, causing great harm and substantial damage 


to the preferred stockholders of Pennco,. 


54. The exact amount of the and unjust 
enrichment of the Defendant Banks and the exact amount of the 
damage to the preferred stockholders of Pennco is unknown to 
the plaintiff and can only be ascertained upon an accounting. 

SIXTH COUNT AGAINST DEFENDANTS 
CHEMICAL, MANUFACTURERS, IRVING, 
CHASE , MONTREAL AND BOULEVARD 

55. This count is brought to enforce rights arising 

under the common law. This Court has jurisdiction of this count 


under the principle of diversity of citizenship. 


56. Plaintirr repeats and realleges each and every class 
action allegation contained in paragraphs "40" through ah Vogt 
"N3(A) through (N)" ana "44m hereof with the same force and 


effect as if set forth in full herein. 


57. Plaintiff repeats and realleges cach and every 
substantive allegation contained in paragraphs "1", "5" throurh 


"8B", "9(a),(b),(c) and (c)", "10", "12" an so far as it applies 
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to the defendants named in this count, "12" through "22," "36", 


"37", "h6", "47", "53" ana "5a" hereof with the same force and 


effect as if set forth in full herein. 
WHEREFORE, Plaintiff demands judgment: 


A. As to the First, Second and Third Counts, against 
the Defendant Banks and in favor of Pennco, for the amount ‘of 
all profits and benefits gained by the Defendant Banks and Rail- 
road and all damages sustained by Pennco by virtue of the acts 


and transactions set forth in said Counts, plus exemplary damages. 


B. As to the Fourth, Fifth and Sixth Counts, against 
the Defendant Banks and in favor of the preferred stockholders 
of Penneo, for the amount of all damages sustained by them by 
virtue of the acts and transactions set forth in said Counts, 


plus exemplary damages. 


C. As to the First, Third, Fifth-and Sixth Counts, 
(4) rescinding the transaction by which the Defendant Banks 
acquired Pennco's notes and requiring their delivery to Pennco 
and their cancellation upon delivery by Pennco of Railroad notes 
for $50 million to the Defendant Banks; and (11) declaring that 
the Pennco notes held by the Defendant Banks are void upon de- 
livery by Pennco of the Railroad notes for $50 million to the 


Defendant Banks. 


D. As to the Second and Fourth Counts, declaring 
the notes that Pennco was caused to issue to the Defendant Banks 
in the transactions set forth in said Counts and the $50 million 
obligation to the Defendant Banks that Pennco was caused to assume 


in said transactions, void, i 
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E. For the plaintiff, for the costs and dis!-urse- 


ments of this action, including reasonable counsel feces aid 


accounting fees. 


F. For such other and further relief as the Court 


may deem just and proper. 


WOLF POPPER ROSS WOLP & JONES 


a P . 
By: | aan tae Tees t Larne 
A Member of the Firn 


Attorneys for Plaintiff 
845 Third Avenue 

New York, New York 10022 
Tel. PL9-4600 


STATE OF NEW YORK ) 
).SS: 
COUNTY OF NEW YORK) 


DAVID M. DISICK, being duly sworn, deposes and 


Says: That he is associated with the firm of Wolf Popper Ross 
Wolf & Jones, attorneys for the plaintiff in the within action; 
that he has read the foregoing Amended Complaint and knows the 
contents thereof; that the same is 
except as to matters therein stated to be alleged on informa- 


tion and belief, and that as to those matters he believes them 


to be true. 


This verification is made by deponent because the 


plaintiff resides in Bala Cynw 


true to his own knowledge 


d, Pennsylvania, which is out- 


side of the Southern District of New York and a considerable 


distance from the office of plaintiff's attorneys, 


located in the County, City and State of New York. 


Sworn to befcre me this 


2? 
SOC day of July, 1971. 


th Fh bm 


RERTHA TET DMAN Yosh 
& sory Pubic, State cf New Yor 
PO" No. AV-V1GA793 
Qualified in Quecns Ceunty 
Commission Capires March 36, 1973 
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UNTTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANITA B. BRODY, 
Plaintiff, 

~against- : 71 Civ. 2639-MP 
CHEMICAL BANK, MANUFACTURERS HANOVER 
TRUST COMPANY. IRVING TRUST CCMPANY, 
CHASE MANHATTAN BANK, N.A., BANK OF : AFFIDAVIT IN OP POSIT: 
MONTREAL, GIRARD TRUST BANK, THE TO MOTION TO DISMISS 
FIDELITY BANK, MELLCN NATIONAL BANK $ 
& TRUST COMPANY, PITTSBURGH NATIONAL Af? 34 t- 
BANK, NATIONAL BOULEVARD BANK OF ' 
CHICAGO and PENNSYLVANIA COMPANY, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


BENEDICT WOLF, being duly sworn, deposes and says: 


1. I am a member of the firm of WOLF POPPER ROSS 
WOLF & JONES, attorneys for plaintiff and I am fully famtiiar 
with the facts hereinafter set forth. I submit this affidavit 
in opposition to the motion of the defendant banks, pursuant 
to Rule 12(b)(1)(6) and (7) of the Federal Rules of Civil Pro- 
cedure, to dismiss the amended complaint (a) for failure to 
state a claim upon which relief can be granted; (b) for lack 
of subject matter jurisdiction; and (c) for failure to {oin 


an indispensable party. 


2. . Anne ed hereto a Exhibit "A" 1s a copy of the 
amendec complaint filed on or n2iout October 23, 1970 on teholf 


of the plaintiff herein and ancther party in the act!en entit- 


led Brody v. Penn Central Comranv, Commen Pleas, Philadelrata 


County, June Term, 1979, No. 6793 ("Cormon Plens Action"). The 


t 


. oe 


Common Pleas Action is brought de: ivatively on behalf of 


Pennsylvania Company ("Pennco") sid representatively on 
behalf of its preferred stoczholders egainst Penn Central 
Company, the parent of Penn Central Transportation Company 
("Railroad"), and former directors of Pennco challenging 
numerous transactions including the acts of Railroad and 

the Pennco directors in connection with the loans challenged 


herein. (Paragraph 24). 


3. Annexed hereto as Exhibit "B" are the prelimin- 
ary objections and memorandum in support thereof filed on 
behalf of Pennco seeking to dismiss the amended complaint in 
the Common Pleas Action. Among the grounds urged by Pennco 
4n support of its objections was lack of personal jurisdiction 
over Pennco in Pennsylvania since Pennco "is, and at all times 
has been, a Delaware corporation whose nlace of business, 
physical assets and employees are all located in Delaware...." 


(P. 1 of the preliminary objections. See also P. 1 of Pennco’s 


memorandum) .* 


4, On June 29, 1970, the United States District Court 
for the Eastern District of Pennsylvania, in which thi reorgani- 
zation proceedings of Railroad are pending, entered an ex parte 
order temporarily restraining defendant banks from setting off 


deposits of Pennco against the loans outstanding to Pennco 


seein ements anit A OCOD 


* Subsequent to said objeétions and others that were filed, clain- 
tiff beran a similar action in the State Supreme Court in New 
Yor% County and subsequent thereto, the varties arreed to a 
stay of t New York action on condition that various vr¢elimin- 
ary objections, tneludinr Pennco's objections to jurisdiction, 
would be withdrawn. 


. 
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under the Credit Agreement challenged herein. (Ex. "A" to 

the moving affidavit of John C.F. Clarke). Thereafter, 

Pennco petitioned to extend the term of the restraining order. 
The defendant banks opposed, filing a memorandum, a copy of 
which is annexed hereto as Exhibit "C". Defendant banks, in 
that memorandum, contended that the reorganization court had 
no jurisdiction over the assets of Pennco. See especially 


pp. 3 and h - 5.# 


BENEDICT WOLF ; J 
Sworn to before me this - 
28th day of January, 1972. 


as 


. 7 ad 
rye 
rs eet Pinal ag afl 
¢ > ¢ *£ ins oa ex. # 
~-.“2. 2 . 5 dh 


Notary Public 


“* 


LOMAN . 
. yA mgt ew Yor 


On arcument of Pennco's petition, defendant banks represented 
that tiney contemplated no action with respect to the loans 

to Pennco in the near future. Based uron that renresentation,. 
the court allowed the restraining order to exoire without 
determining, the jurisdiction issue. 


er 


ANITA B, BRODY 
438 Bryn Mawr Avenue 
Bala Cynwyd, Pennsylvania 


and 


\ ° 


IN THE COMMON PLLAS COURT 
OF PHILADELPHIA COUNTY 
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MARTIN S, WHITMAN and PHYLLIS : 


W. BECK, Trustees for the 


Benefit of SELMA W, HAUSNER, 


et al., 


-against- 


PENN CENTRAL COMPANY 
#6 Penn Center Plaza 
Philadelphia, Pennsylvania 


PAUL A, GORMAN 
255 Oak Ridge Avenue 
Summit, New Jersey 


E, CLAYTON GENCRAS 
1000 Asylum Avenue 
Hartford, Connecticut © 


EDWARD J. HANLEY 
Oak Hill Farms 


Allison Park, Pennsylvania 


FRANK J, LUNDIG 
1630 Sheridan Road 
Wilmette, Illinois 


ROBERT S, ODELL 
420 Taylor Street 
San Francisco, California 


DAVID C, BEVAN 
Idlewild Road 
Gladwyne, Pennsylvania 


OTTO N, FRENZEL 
11 S$. Median Street 
Indianapolis, Indiana 


FRED M, KIRBY 
350 Park Avenue 
New-York, New York 


THOMAS L, PERKINS 
30 Rockefeller Plaza 
New York, New York 


ee 


JUNE TERM, 1970 


NO. 6793 


“ALFRED E, PERLMAN 
230 Park Avenue 
New York, New York 


STUART T, SAUNDERS 
40 West Ardmore Avenue 
Ardmore, Pennsylvania 


DANIEL E, TAYLOR 
8 Churchill Road 
West Palm Beach, Florida 


PENNSYLVANIA COMPANY 
#6 Penn Center Plaza 
Philadelphia, Pennsylvania 


a 
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AMENDED COMPLAINT IN EQUITY 


FIRST COUNT 
(ANITA BRODY vs. DEFENDANTS) 


1. Plaintiff, Anita Brody, is an individual residing 
at 438 Bryn Mawr Avenue, Bala-Cynwyd, Montgomery County, Penn- 


sylvania. 


2. Defendant, Pennsylvania Company (Pennco), was at 
all times hereinafter mentioned and still is incorporated under 
the laws of the State of Delaware. Pennco does business in the 
Commonwealth of Pennsylvania at #6 Penn Center Plaza, Philadelphia, 


Peinsylvania, and elsewhere. 


3. Defendant, Penn Central Company (Penn Central), at 
all times hereinafter mentioned was and still is incorporated 
under the laws of the Commonwealth of Pennsylvania, having been 
incorporated in this state or March 26, 1969 under the name of 
Penn Central Holding Company. It changed its name to Penn Central 
Company on October 1, 1969. Its Philadelphia office is located at 
#6 Penn Center Plaza, Philadelphia, Pennsylvania. Penn Central's 


stock is listed on the New York Stock Exchange. 


4. Penn Central Transportation Company (Railroad) at 
all times hereinafter mentioned was and stil? is incorporated under 
the laws of the Commonwealth of Pennsylvania. Its name was changed 
from Penn Central . -npany to Penn Central Transportation Company on 


October 1, 1969. 


; ae 

5. The individual defendants constitute all of the 
directors and former directors of Pennco from January 1, 1969 to 
the present. They were all directors of Railroad at the same time 
that they were directors of Pennco. All of the individual 
defendants, with the exception of defendants Robert S. Odell and 


Daniel E, Taylor, were also directors of Penn Central at the same 


time that they were directors of Pennco. 


6. Plaintiff has been the owner and holder of shares 
of cumulative preferred stock of defendant, Pennco, since 
May 14, 1968, and at all times hereinafter mentioned, and still 


owns such stock. 


this cause of action derivatively 


in the right and for the benefit of Pennco. 


8. At all times hereinafter mentioned, Penn Central owned 
and still owns all of the outstanding stock of Railroad. Through 
this stock ownership, Penn Central, at all times hereinafter men- 
tioned, has controlled Railroad; has selected and designated the 
directors of Railroad, almost all of whom are directors of Pern 
Central; has selected and designated officers of Railroad; and has 
controlled the policies, activities and affairs of Railroad. 


Railroad's chief officers are officers of Penn Central. 


9, Pennco operates as an investment company, Its 
principal investments include holdings in railroad companies, con- 
trolling interests in real estate develop ent companies, and all 


of the common stock of a pipe Line company. At the end of 1969 
pil J ’ 


95.3% of its assets conststed of stocks and bonds, and other 


evidences of indebtedness. 


10. Pennco's capital stock consis‘. of 5,600,000 shares 
of common stock, of which 4,985,000 shares are issued and outstand- 
ing, and 730,000 shares of 4-5/8% cumulative preferred stock, 
$100 par -ralue, of which 705,786 shares are oucstanding. The pre- 
ferred stock can exercise voting rights if divide.is are defaulted 
for six quarterly periods, in which event the preferred stockholders 
can elect two directors. At all times hereinafter mentioned all of 
the Voting thebte have been carried by the common stock. 

11. All of Pennco's common stock is owned by Railroad. 
Its cumulative preferred stock is publicly intend 

12. Penn Central, through its ownership of all of 
Railroad's capital stock and Railroad's ownership of all of Pennco's 
common stock, at all times hereinafter mentioned,has controlled and 
continues to control Pennco. It has selected and designated the 
directors of Pennco, all of whom are directors of Railroad and the 
majority of whom are directors of Penn Central. It has selected and 


designated the officers of Pennco, 


13, In the foregoing manner, Penn Central was able to 
and did’ completely control and dominate the management of the 
affairs and business of Pennco, and Pennco's’ business decision and 


policies were determined by Penn Central. 


14, At all times hereinafter mentioned and continuing 


to date, Penn Central and its wholly-owned subsidiary, Railroad, 


have been in a fiduciary or a trust relationship to Pennco in all 
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of the transactions and dealings of Penn Central and Railroad, . 
jointly or separately, with Pennco. By reason of the fact that 
they were directors of Pennco the individual defendants owed a 
Hisuitaes duty to Pennco and its stockholders to exercise their 


business judgment for the best interests of Pennco and its stock- 


holders. 


15. Railroad has been in precarious financial condition 
for more than a year. It had a loss of more than $56 million in 
1969, and a loss of $62.7 million in the first quarter of 1970. 

On a consolidated basis the loss for the first quarter of 1970 was 
$79.6 million. It had a seriows problem of liquidity which compelled 
it, on June 20, 1970, to file a petition under Section 77 of the 
Federal Bankruptcy Act. Penn Centrai and the individual defendants 
have been aware, since its organization, of Railcoad's precarious 


position, 


16, At all times hereinafter mentioned and continuing 
to the pr nt time Penn Central, through Railroad, has managed and 
operated Pennco for the benefit of Penn Central and Railroad and to 
the detriment of Pennco, and has caused Pennco to enter into 
relationships and transactions with Railroad and has used the assets 
and credit of Pennco for their benefit re disregard of the interests 
of Pennco. The individual defendants have aided and abetted Penn 
Central and Railroad in these relationships and transactions. 


Instances thereof are set forth in the following paragraphs. 


. 


17. On March 31, 1970, Penn Central and the individual 


defendants caused Penneoe‘to purchase from Kailroad all of the 
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outstanding stock ef Clearfield Bituminous Coal Company for 
$16,900,000. This price was grossly excessive. It was determined 
by Penn Central arbitrarily, without arm's length bargaining. The 
transaction was solely for the benefit of Penn Central and Rail- 


road, to the detriment of Pennco. 


18. Penn Central and the individual defendants caused 


Pennco to sell $50,000,000 of 9% sinking fund debentures on 


December 1, 1969, exchangeable for shares of Norfolk & Western 
Railway Company owned by Pennco. Upon receipt by Pennco of the 
proceeds of the sale of the debentures, Penn Central caused Pennco 
to turn the funds over to Railroad for an unsecured promissory 
note in the amount of $49,000,000, bearing interest at 9 1/4%, 


this note being junior to approximately $1.7 billion dollars of 


secured debt of Railroad, 


19. The sale of the debentures and the loan to Railroad 
were not for any proper corporate purpose of Pennco, but were 
solely for the benefit of Penn Central and Railroad. Penn Central 
and the individual defendants caused Pennco to make said loan to 
Railroad without security, and junior to the said $1.7 billion of 
Railroad's secured debt, with full knowledge of Railroad's 


precarious financial position. 


20. Under the terms of the debentures, Pennco was 
’ 
required to have 610,002 shares of Norfolk & Western Railway Company 
("NSW") stock available for exchange. In order to meet this 


requirement Pennco agreed to exchange on October 15, 1970, 595,255 


shares of Wabash Railroad Company common stock owned by it for 
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671,692 shares of N&W common stock. In order to have Railroad 

. report a $51,000,000 profit on this exchange during the first 
quarter of 1970, the defendants cauned Pennco to enter into the 
exchange on March 31, 1970 instead of October 15, 1970, thereby 
causing Pennco to lose in excess of $2,000,000 in dividend income 


during 1970. 


21. In order to help meet Railroad's cash neeas, in 
July, 1969 Penn Central and the individual defendants caused Pennco 
to purchase from Railroad various securities, notes, warrants and 
bonds for $35,000,000 in cash. Pennco used the proceeds of a sale 
of $35,000,000 of 8 1/4% collateral trust bonds dated June 1, 1969 
for this purchase, This purchase served no proper corporate 


purpose of Pennco. 


22. The price paid by Pennco to Ruilroad for the afore- 
said stock, notes, warrants and bonds was grossly excessive. It 
was arbitrarily fixed by Penn Central and the individual defendants, 
without arm's length bargaining and without consideration for the 
needs or welfare of Pennco. The notes, warrants and bonds had and 
have no ready market. They have substantially decreased in value 
since the cnielada Included in the purchase were 1,462,109 shares 
of common,stock of Madison Square Garden Corporation at a price of 
$11.078 per share. On August 26, 1970, this stock was sold for 
$3.75 a share. The highest price it sold for in 1979, prior to 


August 26, was $6,625 a share, 


23. In order to sell the aforesaid $35 million of trust 


bonds and make the cash available for Railroad, Penneo was compelled 


to pledge as security, inter alia, all of its common stock in 


Buckeye Pipe Line Company, valued by it at $98 million. 


24. In or about May or June, 1970, Pean Central and 
the individual defendants caused Pennco to borrow $50 million 
from a group of banks and transfer the proceeds of the loans to 
Railroad and its subsidiaries. This loan was not intended to 
and did not serve any proper business or corporate purpose of 


Pennco. 


25. In or about May, 1970, Penn Central and the 


individual defendants caused Pennco to seek to sell $100 million 
of sinking fund debentures for the purpose of raising cash which 
was to be turned over to Railroad partially to purchase certain 
properties of Railroad at prices substantially in excess of their 
value and partially as a loan. The proposed financing was not 
intended to and did not serve any proper business or corporate 
purpose of Pennco. The debentures were to bear an interest rate of 
approximately 10 1/2%, A preliminary prospectus covering the 
debentures was issued. Thereafter Penn Central and the individual 
defendants caused Pennco to cancel the proposed financing. As a 
result of the proposed financing and its cancellation Pennco 


incurred substantial expense. 


26. As a result of all of the foregoing, and of other 
similar activities,the specific nature of which are not now known 
to plaintiffs, Pennco has suffered substantial damage to its crzdit 


standing and has undergone substantial expense, 
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27. In addition to the foregoing, Pennco has been 
caused by Penn Central and the individual defendants to purchase 
other securities from Railroad. In each case the price was 
determined on the basis of what Railroad paid for the securities. 
On the dukes of purchase the market value (or underlying equity value) 
of the security was substantially lower than the price paid by 


Railroad. As a result Railroad was benefitted and Pennco was sub- 


stantially damaged. 


28. Commencing in early 1970, Penn Central embarked on 
a series of investments in non-railroad securities, thus operating 
in direct competition with Pennco. Pennco is without safeguard 
which will protect it from diversion of corporate opportunities 


from it to Penn Central. 


29. In February, 1970, Penn Central purchased all the 
outstanding stock of Southwestern Oil and Refining Company and 
Royal Petroleum Corporation, These were purchases which fell 
within the investment objectives of Pennco. Pennco had sufficient 
funds to purchase said companies. Their purchase by Penn Central | 
was an improper diversion of corporate opportunities from Pennco 


to itself, to Pennco's detriment and Penn Central's benefit. 


30. By the acts and transactions hereinabove set forth 


and others, the specific nature of which are not now known to plain-~ 


tiff, Penn Central has breached its fiduciary duties and trust 
obligations to Pennco, to the substantial benefit and unjust enrich- 
ment of Penn Central,: thereby causing great harm and substantial 


damage to Pennco. It has failed to use the assets of Pennco for 


i 
Pennco's proper business and corporate purposes and has: wasted 


said assets. 


31. By the acts and transactions described above, 
the individual defendants wield derelict in their duties and 
fiduciary responsibilities to Pennco. Their conduct, as set 
forth above, was :eckless, careless and grossly negligent. Their 


acts evidenced wanton disregard of the resultant damage and injury 


to Pennco. 


32, The exact amount of the benefit to and unjust 
enrichment of Penn Central and the exact amount of damages to 
‘Pennco is unknown to plaintiff and can only be ascertained upon 


an accounting. 


33. Plaintiff has made no demand on the Board of 
Directors of Pennco to take ection with regard to the wrongs herein 
described because all of said directors are iewihecs of Penn 
Central and all of said directors have participated in, authorized 
and approved the acts and transactions herein described. They have 
taken no steps to prevent or avoid such acts and transactions or 
the consequences thereof, although they have known of them at all 
times herein mentic»ed, Furthermore, all of the directors are 
defendants in this action and to make demand upon them would be to 
request they sue themselves. By reason of the fo 2going, any demand 


upon said Board of Directors to redress or prevent the wrongs herein 


described would have been futile. 


34, Plaintiff has no adequate remedy at law, and unless 


the relic£ hereinafter requested is granted, plaintiff will sustain 


immediate and irreparable injury. 
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SECOND ‘COUNT 


(ANITA BRODY vs. DEFENDANTS ) 


35, Plaintiff brings this count representatively 


as a class action on behalf of the preferred stockholders of Pennco. 


36, Said preferred stockholders constitute a class so 
numerous as to make it impractical to bring them all before the 
Court. There are more than 4800 preferred stockholders. The 
claimsof the plaintiff are the same as those of the entire class. 
Plaintiff will fairly and adequately protect the interests of the 


entire class of persons on whose behalf this count is brought. 
| 


37. Questions of law and fact common to all members of 


said class are involved herein. 


38. Pennco, the individual defendants and Penn Central 
at all times hereinafter mentioned and continuing to date have 
been in a fiduciary or trust relationship to. the preferred stock- 


holders of Pennco,. 


39. Plaintiff repeats and realleges each and every 
allegation set forth in Paragraphs "1" through "6" and "8" through 


"27" of this Complaint. 


40. As of December 31, 1969, investments of Pennco in 
the amount of $234,567,C00 as well as substantially all of Pennco's 
proper*ies, were pledged as security for loans or were otherwise 


restricted, 


«tie 
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41. All of these pledges were made for the benefit. of 
Railroad or Penn Centril and were not made to serve apy proper 
business or corporate purposes of Pennco. They were made in 


reckless disregard of the interest of the preferred stockholders 


of Pennco. 


42, While the balance sheet of Pennco, as of 
December 31, 1969, showed a considerable sum in common stock value 
and retained earnings, these being presumably junior to the 
preferred stock, the figures upon which this is based are not a 
true reflection of present values, Thus the market value of 
Giede Southwestern Corporation stock has been substantially decreased 
from $250.6 million on May 9, 1970 to approximately $77 million on 
August 25, 1970. In view of Pennco's position as a large unsecured 
creditor of Railroad, the value of Pennco's assets have been further 
adversely affected to a very substantial degree by the filing by 
Railroad of a petition under Section 77 of the Bankruptcy Act due 


to its inability to meet its obligations. 


43. As a result of the activities undertaken by Pennco 


for the benefit of Penn Central and Railroad, hereinbefore set forth, 


the market price of the stock held by the preferred stockholders has 
been sharply reduced and the safety of their investment great ly 


diminished, 


“44, The credit and resources of Pennco have been used 
during the period since May 14, 1968 and earlier for the benefit of 
Penn Central and Railroad instead of for the proper corporate and 
business interest of Pennco. As a result, Pennco has suffered substanti 


financial loss and «lamage to its credit standing. Beeause Pennco is 


“12-. 
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a large unsecured creditor of Railroad, the filing by Railroad of 
a petition under the Bankruptcy Act has further harmed Pennco to 


the point where its ability to protect the interests of its pre- 


ferred stockholders has been seriously weakened, 


45. After December 31, 1969, the Pennco purchase from 
Railroad of the stock of Clearfield Bituminous Coal Company for the 
anflated price of $16,900, 100; Pennco's exchange of 595,255 shares 
of Wabash Railroad Company stock for 671,692 shares of N&W common 
stock on March 31, 1970; Pennco's borrowing of $50 million and 
subsequent transfer of the proceeds to Railroad in May or June, 1970; 
and other activities of Pennco, have further jeopardized the safety 
of the preferred shareholders' investment and reduced the value of 


their preferred shares. 


46. By the acts and transactions hereinabove set forth, 
the defendants have breached theix fiduciary duties and trust obli- 
gations to the preferred stockholders of Pennco, to the substantial 
benefit and unjust enrichment of Penn Central,thereby causing great 


harm and substantial damage to the preferred stockholders of Pennco. 


47. The exact amount of the benefit and unjust enrich- 
ment of Penn Central and the exact amount of the damage to the 
preferred stockholders of Pennco is unknowa to plaintiff and can 


only be ascertained upon an accounting. 


THIRD COUNT 
(MARTINS. WHITMAN and PHYLLIS W. BECK vs. DEFENDANTS) ° 


48. Plaintiffs, Martin J, Whitman and Phyllis W. Beck, 


Trustees F.B.0. Selma W, Hausner, ct al., ("Whitman Trust") bring 


~. 
45 a 
this count on behalf of the former preferred stockholders of 


Pennco who subsequent to June 21, 1970 cither sold Pennco pre- 
ferred shares or converted said preferred stock into shares of 


common stock of N&W, 


49, Said former preferred stockholders constitute 
a class so numerous as to make it impractical to bring them all 
before the Court. The claims of plaintiff, Whitman Trust, are 
the same as those of the entire class. Plaintiff will fairly and 
adequately protect the interests of the entire class of persons 
on whose behalf this Count is brought. 


| 
50. Plaintiff repeats and realleges each and every 


allegation set forth in Paragraphs "2" through "6", ngi through 


Be hale "37" and 39" through "Ao 


51.° Each share of Pennco preferred stock, at the option 
of the holder, was at all times hereinafter mentioned and is at 


present convertible into .73 shares of N&W common stock. 


52. On or about July 1, 1970, plaintiff as a result of 
activities undertaken by Pennco for the benefit of Penn Central and 
Railroad, hereinabove set forth, converted 100 shares of Pennco pre- 


ferred stock into shares of N&W common stock, 


53. As a result of the activities undertaken by Pennco 
for the bencfit of Penn Central and Railroad, hereinabove set forth, 
the market price of the stock held by the preferred stockholders 


was so sharply reduced as to cause plaintiff and other preferred 


stockholders to convert their preferred stock into N&W common, or 
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sell the preferred stock at prices lower than the price at which 


the stock would have traded if not for the aforesaid activities. 
54. Plaintiff repeats and realleges paragraph "44", 


55. By the acts and vinasaetbons hereinabove set forth, 
the defendants have breached their fiduciary duties to plaintiff 
Whitman Trust and all other members of the class to the substan- 
tial benefit and unjust enrichment of Penn Central, thereby causing 
great harm and substantial damage to plaintiff and all other 


members of the class. 


56. The exact amount of the benefit and unjust enrich- 
ment to Penn Central and the exact amount of the damage to Plaintiff 
Whitman Trust and all other members of the class is unknown to 


plaintiff and can only be ascertained upon an accounting. 


WHEREUPON, plaintiff prays this Court 
A, Preliminarily, on the First and Second Counts, 
1. To enjoin Penn Central Company, Pennsylvania 
Company and the individual defendants from causing Pennsylvania 
Company to transfer assets to or purchase ass..s from Penn Central 
Transportation Company, or in ¢ +y way to lend Pennsylvania Company's 
credit .to Penn Central Transportation Company, without further order 


of this Court; . 


2. To appoint a Receiver to take possession of all 
the assets and property of Pennsylvania Company within the juris- 


diction of this Court, and to operate its business and do any and 


all things which in his judgment may be necessary for the operation, 
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; Va 
preservation and protection of the property anu interests under 
his care and control, until further order of this Court; or, 


alternatively, 


3. To appoint a representative of the preferred 
stockholders of Pennsylvania Company to sit until final trial 
of this action as an observer on its Board of Directors with all 
the rights and privileges of a Director, but with no right to 
vote, in crder to enable the preferred stockholders to take 
appropriate action at the inception of any proposed intercompany 
transaction that will be detrimental: to the interests of Penn- 


sylvania Company. | 


B. Permanently 
1. To require Penn Central Company and tiie ind! vidual 
defendants to account to Pennsylvania Company for all profits and 
benefits gained by Penn Central Company and Penn Central Trans- 
portation Company and all damages sustained Sy Pennsylvania Company 
through the acts of Penn Central Company and the individual defen- 


dants as set forth in the First Count, 


2. To enter judgment against Penn Central Company 
and the individual defendants and in favor of Pennsylvania Company 


for the amount of said damages. 


3. To require the defendants to account to th2 
preferred stockholders for all damages sustcined by them by virtue 


of the acts and transactions set forth in the Second Count. 


4. To enter judgment against the defendants and in 


favor of the preferred stockholders for the amount of said damazyes, 
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5. To require the defendants to account to plaintife 
Whitman Trust and all other persons who were caused to convert 
Pennco preferred stock into N&W common stock or sell the preferred 
stock by virtue of the acts and transactions set forth in the Third 


Count. 


6. To enter judgment against the defendants in 
favor of the plaintiff Whitman Trust and all other members of the 


class for the amount of said damages. 


7. To grant plaintiffs the costs and disbursements 
of this action, including reasonable counsel fees and accounting 


fees. 


as the Court may deem just and proper. 


GOODIS, GREENFIELD, NARIN & MANN 


py Lh vO owe 
TUEODORE R. MANN 


ENS 


ALLEN J.” LEVIN 
OF COUNSEL: 


WOLF POPPER ROSS WOLF & JONES 
845 T' ird Ave rue 
New York, New York 
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AFFIDAVIT 


Commonwealth of Pennsylvania 


County of Philadelphia 


ANITA BRODY, being duly sworn according to 
law, deposes and says that she has been authorized by all 


plaintiffs to take this affidavit on their behalf, that 


she has read the within Amended Complaint, and that it is 


true and correct to the best of her knowledge 


information 
and belief, 


hats Bhs 


ANITA BRODY 


RE oe 


fivorn to and subscribed 
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before me this ae day 


of October, 1970, 
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ANITA B. BRODY, et al. COURT OF COMMON PLEAS 


v. _ JUNE TERM, 1970 


PENN CENTRAL COMPANY, et al. NO. 6793 
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PRELIMINARY OBJECTIONS 
OF PENNSYLVANIA COMPANY 


coe : 

Pennsylvania Company, one of the defencants, comes by 
its attorney end files the following Preliminary Objection: to 
plaintiffs' Complaint and Amended Complaint: 


Petition Raising Questions 
of Jurisdiction and Venue 


pan 2 eA 1 


1. This Court has no personal surisdiction of the 
defendant for the following reasons: 

(a) This defendant is, and at all times hs% been, 
a Delaware corporation whose place of business, physical #°.7ets 
and employees are all Located in Delaware, and which cond.’...5 no 
business and pays no taxes in Pennsylvania. ; 

(b) Plaintiffs have purported to serve tt.:5 
defendant by registered mail, through the Secretary of the 
Commonwealth, pursuant to Section 1011 of tke Business Cors+s= 
ation Law, 15 F.S. §2012. However, such service 48 ane? . 25 
in this case, because it is authorized by statute only in 
situations in which a foreign cerporation "“** shall have 7756 
any business in this Commonwealta, without procuring a Ce: .if252%: 


of Authority to do so from the Department of State weat's 
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stated above, this defendant does no business in this Common- 


wealth, nor has it done so. 


2. The venue of this case is improper, because 
this defendant has no registered office or principal place of 
business in this county and does not regularly conduct business 
here. Furthermore, plaintiffs' cause of action did not arise 
here, nor did there occur in this county any transaction or eee 
currence out of which plaintiffs' cause of action arose. 

Motion to Strike Off Or 
For More Svecific Pleading BY; 

3. Plaintiffs' Complaint and Amended Complaint are 
vepue and indefinite and violate subparagraphs (a) and (h) of 
Pennsylvania Rule of Civil Procedure No. 1019 in that, while the 
question of whether plaintiffs as preferred shareholders have a 
right to prosecute a proceeding such as this is entirely depend- 
ent. upon their contractural rights as preferred shareholders, 
plaintiffs have failed to aver whether that contract is oral or 
written; failed to attach a copy of the written contract on 
which their rights are in fact based, and failed even to sum- 
marize accurately and in detail the material terms of the 


contract. 


Lack of Cavacitv to Sue 
4%, Although this defendant believes that, because 
of the deficiency in the plaintiffs' pleadings referred to above, 
this Court cannot as yet determine whether plaintiffs have 
capacity to institute this suit, it is this defendant's position 


that, as a matter of fact, plaintiffs lack such capacity because 
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they are preferred shareholders who have no right to bring this ' 

action on behalf of themselves or, derivatively, on behalf of | 
Pennco because their rights with respect to Pennco are determined 


solely by their contract with Pennco, and no breach or antici- 


pated breach of that contract has occurred or even been alleged. 


=~ 5. Penn Central Transportation Company, which owns 
all of this defendant's common stock, is an indispensable party 


to this case, because claims are made for alleged unjust enrich- 


ment and alleged’ breach of fiduciary duty by diversion of assets 


‘ Failure to Join Indispensable Party 


to Penn Central Transportation Company and, in addition to dan- 


ages, plaintiffs seek to limit Significantly the powers of this 


defendant, and to have a receiver appointed to take possession of 


its assets, even though Penn Central Transportation Company is 


Company is also a necessary party because plaintiffs also seek 
an accounting "for all profits and benefits gained"by Penn Centra 


j 
Transportation Company. 
sie, 
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Abstention 


5. This Court should not exercise jurisdiction 
in this instance because the suit entirely pertains to the in- 


ternal affairs of a foreign corporation which has done no 


business in this Commonwealth. This is especially so Since 
determination of the rights and relevant positions of the parties 


depends entirely on Delaware law. 
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Adequate Remedy At Law 

7. In the event the other objections raised here 

are overruled, this case should be transferred to the law side 

of the Court, where plaintiffs have an adequate remedy. 
WHEREFORE, Pennsylvania Company asks that this suit be 
dismissed or, in the alternative, that plaintiffs be required to 
wee ; 


comply with the other Objections raised here'n. 
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Attorney for Defendant 
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Pennsylvania Company 
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STATE OF DELAWARE : 


; ss 
COUNTY OF NEW CASTLE: 


Personally appeared before me, the undersigned 


authority, W. W. RILEY, who, being by me first identified and 
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on duly sworn according to law, deposes and says that he is the 
Secretary-Treasurer of Pennsylvania Company; that, as such, he 
has been authorized to execute this affidavit on its behalf, and 
| that the facts set forth in the foregoing Preliminary Objections 
are true to his knowledge, to the extent that he has personal 
knowledge, and are otherwise true to the best of his information 
and belief. 
{ 
| 
Sworn to and subscribed ‘> 
Ar De eee ike We 
before me this / = Pre ‘Son — t4:.4 
i W. W. Riley 
. day of February, 1971. D 
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ANITA B. BRODY, et al. COURT OF COMMON PLEAS 


ve JUNE TERM, 1970 


PENN CENTRAL COMPANY, et al. NO.. 6793 
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MEMORANDUM OF PENNSYLVANIA COMPANY 
‘ IN SUPPORT OF ITS PRELIMINARY OBJECTIONS 


ee 


id- 2. Questions of Jurisdiction and Venue . 
Plaintiffs have sought to serve this defendant ("Pennco" 
by registered mail through the Secretary of the Commonwealth 
‘pursuant to Pa. R.C.P. 2180(c) and Section 1011(B) of the Pennsyl- 
vania Business Corporation Law (Act of May 5, 1933, P. L. 36%, 
Art. X, §1011B,.as amended, 15 P.S. 2011B). These authorities 
authorize such service upon "any. foreign business cornoration 
which shall have done any business in this Commonwealth, without 
procuring a certificate of authority to do so from the Department 
of State ***." : 

Pennco is a Delaware corporation whose place of business), 
assets, and employees are all located in Delaware. Pennco is not 
registered to do business in Pennsylvania and conducts no business 
and pays no taxes in Pennsylvania. Accordingly, the purported 
service of Pennco is a nullity. 

In addition, the venue is improper as to Pennco because 
plaintiffs' claims against Pennco do not meet any of the criteria 


for venue established by Pa. R.C.P. 2179. Specifically, Penfco 


—_—_ 


fr 


\ . Ss 
does not have its registered office or principal p.uce of business 


in this county and does not regularly conduct business here. Fur- 
thermore, neither plaintiffs’ alleged cause of action as to Pennco, 
nor any transaction or occurrence out of which that alleged cause 
of action as to Pennco arose, took place in this county. All of 
the actions complained of on the part of Pennco and its directors 
took place as a result of meetings of the Pennco directors, and 


all of those were held outside Pennsylvania. 


3-4. Plaintiffs' Lack of Capacity 
to Sue; the Insufficiency of 
Plaintiffs' Pleadings In That 


SG on es ee 


Beant I of plaintiffs' Complaints sets forth what is, 
avowedly, a derivative claim asserted on behalf of Pennco. While 
Counts II and III purport to be class actions asserting claims 
on behalf of present and former preferred shareholders of Pennco, 
these Counts, like the first Count, allege waste and mismanagement, 
allegedly damaging to Pennco and, therefore ‘(but indirectly), 
the classes on whose behalf plaintiffs purport to sue. Accordingly, 
all of plaintiffs' claims are derivative claims. See BEEBER v. 
WILSON, 285 Pa. 312, 316 (1926); Cf. KNAPP v. BANKERS SECURITIES 
COKP., 230 F. 2d 717 (3rd Cir. 1956). To the same effect, see 
ROUTSIS v. SWANSON, 270 N.Y¥.S. 2d 908 (App. Div. 1966), and DALE v 
CITY PLUMBING & HEATING SUPPLY CO., 146 S.E. 2d 349 (Ga. Ct. App. 
1965). 

A preferred shareholder, in order to maintain a deriva- 
tive suit, must show injury to himself, in addition to injury to 


the corporation. 13: “Letcher, Cvelonedia . of Cornerations, $5948, 


> $Ba. 
Plaintiff: 2 holders of Pennco cumulative preferred 
stock; they do not own any of Pennco's common stock, all of which | 
is owned by Penn Central Transportation Company. A preferred 


Stockholder's rights are fixed and limited by contract, and he 


has no Standing to complain, even derivatively, unless those 


contractual rights are endangered. 

In commenting on a suit by a preferred stockholder to 
recover promoters’ profits for the corporate treasury, Professor 
Adolpn A. Berle said (in Bankers and Promoters Stock Profits, 

42 Harv. L. Rev. 748, 760 (1929): 


"An incoming shareholder, holding a 
security which carried a- preference both 
as to liquidation and dividends, and whose 
rights on both are limited, presumably has 
no cause to complain, provided the shares 
issued to the ... promoter do not impair 
the safety of his preferences. It will 
be noted that the foregoing apsiies only 
to those securities in 
preference as to_ 
by a limitation of «he ams 
If his dividenc be preferred 
Standing on t! ut score ... (unless) ... he 
holds a participating preierred stock ..." 


Professor Berle's view was accepted and applied in the 
leading case of Jeffs v. Utah Power & Light Co., 12 Atl. 2d 592 
(Supreme Jud. Court Maine 1940). There, suit was brought by five 
preferred stockholders to recover for the corporation unfair 
promoters' profits. - It was claimed that the promoters had trans- 
ferred property to the corporation of a smaller value than the 
consideration received. The Court stated that a "fundamental 
reason" why plaintiffs' suit should be dismissed was that it "is 
impossible to see how they have been damaged ..." (p. 600). 

Pointing out that when plaintiffs purchased their 


preferred stock the corporate assets were sufficient to cover all 
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corporate indebtedness plus the par value of the preferred Stock, 


Still leaving ample equity for the common Stockholders, the court 
Said: 


"There is nothing in this bill to show that 
the shares of stock issued to these promoters 
{in consideration of the assets sold by the 
promoters to the Corporation] in any way im- 

a paired the security of plaintiffs! stock or 
any preference to which it was entitled. The 
preferred stockholders... had no interest 
in the share of the corporate assets of those 

. holding securities junior to theirs, nor in 
the earnings which might accrue over and above 
the amount necessary to satisfy the dividends 
on the preferred stock . ook plaintiff, who 
can. wno injury to himself by reason of 
the facts of which he complains, surely has 
no standing in court." (12 Atl? 94 at p. 600) 


Other courts have also recognized the soundness of 
requiring that preferred Stockholders show some injury to their 
rights before they can maintain an action against the corporation. 
Guttmann v. Illinois Central R. Co., 189 F. 24 927, 930 (24 cir. 
1951), cert. den. 342 U.S. 327, 72 &. .Ct. 107 (1951); Welch vy. 
Atlantic Gulf & West Indies ss Lines, 101 F. Supp. 257, 26u 
(E.D. N.Y. 1951), : : 


In Gipson v. Bedard, 173 Minn. 20%, 108, 217 N.w. 139, 
140 (1927), the court dismissed on the Pleadings an equity action 
by a preferred stockholder to rescind the purchase by the corpor- 
ation of its common Stock, on this ground: 


"The preferred stock ... Pere 
preference, under th. provisions of the 
articles which constitute the contract, 
Over the common stock as to certain 
earnings of the corporation ud as to 
assets on dissolution for a stated 
amount. Put there is no allegation 
of any violation of the contract in 
these respects ..." 
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Similarly, ii Barrett v. W. A, Webster Lumber Co., 
275 Mass. 302, 308, 175 N.E. 765, 768 (1931), the court dismissed 


a class action brought by a preferred stockholder to restrain 


enforcement of notes issued in payment for common stock which had 


been redeemed by the corporation. The court stated. 

"As the findings show that at the time the 
notes were given the fair value of the assets 
of the company exceeded its liabilities ex- 
clusive of its capital stock, and that if the 

_ company had been liquidated at that vine, all 
its debts and its entire outstanding & preferred 
stock could have been paid in full, we are of 
the opinion that the purchase of the stock 
held by Henry was not illegal. In the event 
of liquidation at that time the only persons 
who could'have suffered a loss were holders 
of the common stock who authorized the pur- 
chase of Henry's stock." 

Pa. R.C.P. 1019 requires that "The material facts on 
which a cause of action *** is based *** be stated in a concise 
and summary form"; also that, "A pleading *** state. specifically 
whether any claim *** is based upon a writing. © If so, the 
pleader shall attach a copy of the. writing, or the material part 
thereof ***," 

Plaintiffs' pleadings fail to comply with the foregoing 
mandates, and if this action is not dismissed as to Pennco for any 
of the other reasons set forth in the Preliminary Objections, © 
plaintiffs choule at least be required to amend their Complaint 
so as to plead the written contract on which plaintiffs’ rights, 
if any, are based; the amended pleading should also set forth 
"the material facts", if any, which establish any actual or 
anticipated violation of plaintiffs' contractual rights on the 
part of Pennco. 


We do not believe that, ultimately, plaintiffs will te 
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able to meet this obligation. Their contract with Pennco provide 
that, as preferred shareholders, they are entitled to k 5/8% 


cumulative, annual dividends, calculated on the $100 par value of 


each share, before any dividends are paid on the common stock. 
Also, in the event of liquidation, preferred stockholders are to 
be paid the par value of their shares plus unpaid dividends and, 
in certain cases, a mall premium per share, before any distribu- 
tion is made on the common stock. It is explicitly provided that 
the preferred shareholders are entitled to no other participation 
in the earnings or assets of the corporation. Furthermore, pre- 
ferred shares are svbject to redemption for specified prices and 
at specifiei times. 
In the clearest terms, therefore, when and if plain- 

tiffs plead the contract on which th. must ultimately rely, it 
“will be apparent that their interest Pennco's. profits and 
assets are capable of exact mathematical calculation, and it 1 
not be possible for them to establish that those rights have 


or are likely to be, impairea 


5. Failure to Join Indisvensable Party. 

Plaintiffs seek relief, including the appointment of a 
~eceiver and an accounting of profits, for the alleged manipu- 
lation of Pennco's affairs by common directors for the benefit of 
Penn Central TransportationseCompany, which owns all of Pennco's 
common stock. Penn Central Transportation has not been made a 
party to this proceeding, but it is clear that Penn Central 
Transportation is an indispensable par ty. Accordingly, if this 


case is not dismissed entirely, it must be stayed until the 
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Transportation Company is joined and served. 
The general rule is stated this in 8 Standard Pennsyl- 
vania Practice (at pp. 66-67): 


* "Persons whose interests will necessarily 

be immediately affected by any decree that can 
be rendered are so necessary and indispensable 
aS parties that the court will not proceed : 
without them. Accordingly, a bill which fails 
to join a necessary and indispensable party 
defendant is fatally defective. 


"The rule as to indispensable parties is 
neither technical nor one of convenience; it 
- goes to the jurisdiction of the court. Con- 
sequently, the objection can be raised at any 
time, including upon appeal." , 


(At p. 450): 


"Persons whose interests will necessarily 
be immediately affected by any decree that 
-Can be rendered are so necessary and ir,- 
dispensable as parties that the court will 
not proceed to a dec.ee without them. The 
reason for the rule is found in the princinle 
of public policy enforced in courts of equi.y 
that a decree should finally and completely 
determine the rights which all persons have 
in the subject matter decided, so that the 
parties may safely obey and act upon the’ 
decree and all other proceedings may be 
avoided. ***" . 


REIFSNYDER, Aplnt. v. PGH. OUTDOOR ADV. CO., 396 Pa. 
320 (1959), was a minority stockholder's suit against a corpor- 


ation and its directors in which the plaintiff sought to void, 


on behalf of the corporate defendant, a transaction under which 
the curporate defendant, using primarily the proceeds of a loan 
obtained from Equitable Life Assurance Society, purchased the’ 
controlling stock in the corpcrate defendant from what was then ° 
its parent corporation at a price which was allegedly excessive. 
The trial court dismissed plaintiff's bili after a hearing on the 


merits. The Supreme Court of Pennsylvania affirmed, but on the 
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ground that the parent corporation, as well as Equitable Life, 
were indispensable parties and they had not been made parties in 
the case. Said the Court (at pp. 325-326): 


"Because of the unusual facts, and the 
appellant's charges of breach of fiduciary 
duty, we have discussed the merits at some 
length. However, we intend to decide this 
appeal on another point. 


"Pyaintiff's complaint prayed for a decree 
voiding all acts of Pittsburgh, and cequiring 
all the transactions to be voided and the 
status quo to be restored. Obviously, that 
is impossible. In order to rescind the 
purchases and to return to General the stock 

which was purchased by Pittsburgh, and to in- 

vaiidate and repay to Equitable the loan which 
4t made to Pittsburgh -- General Outdoor Ad- 

“ye vertising Company, Inc., and the Equitable 

; Life Assurance Society would have to have 

: ° been joined as indispensable parties, de- 
fendants. Plaintiff's failure to join these 
indispensable parties in the present suit 

‘ leaves a Court of Equity without jurisdiction 

to grant the relief prayed for or any sub- 

stant'al relief whatever, and the appeal must 

be quashed. . 


"In Powell v. Shepard, 381 Pa. 405, 113 A. 2d 

261, the Court said (page 412): 'The absence of 
indispensable parties ‘goes absolutely to the 
jurisdiction, and without their presence the 

ve court can grant no relief': Hardley v. Lang~ 
kamp and Elder, 243 Pa. 590, 556, 90 A. LO] wee 
And, a party is indispensable where his rights 
are so connected with the claims of the Lliti- 
gants that no decree can be made between them 
without impairing such rights: . . BD ats 


This Court coud not appoint a receiver for Pennco 


without directly and materially affecting Pen. Central Transporta- 
tion's rights as the ower of all of Pennco’s voting stock; also, 
it simply: would not be possible for the present defendants to 


account for any beneiits which the Transportation Company might 
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have obtained improperly as the result of any transaction with 
Pennco unless the Transpo:'tation Company were a party to the 
case. For these reasons alone the Transportation Company is 
an indispensable party to this case. However , there is still 
another reason. The defendants other than Pennco are alleged 
to have taken improper action for the pvenefit of the Transportatio 
Company, and for that reason, too, the Transportation Company 
is an indispensable party. This follows from’ the holding in 
POWELL v. SHEPARD, 381 Pa. 405 (1955), where the Court said 
(at p. 4211): : 
"Since the defendant is merely the agent 

of the Secretary-of Revenue for the collection 

of the State realty transfer tax, it follows 

that the Secretary is an indispensable party 

to the instant proceeding. ***" 

It should also te noted that, if this case must be 
dismissed as to Pennco, as for reasons of jurisdiction or venue, 
the case must be dismissed as to all parties, since -Pennco, the 
corporation allegedly injured by the allegedly improper actions 
of ‘the other defendants, is an indispensable party to the case 


for that reason. KELLY v, THOMAS, 234 Pa. 419, 428 (1912). 


65a 


6. Abstention. 


For well over 100 years, even before the decision of 

Judge Sharswood in MORRIS v. STEVENS, 6 Phila. Rep. 488 (1868), it 
as been a fundamental rule of Pennsylvania jurisprudence that a 
Pennsylvania court will not issue an injunction or otherwise act to 
interfere in the affairs of a foreign corporation. 

The Pennsylvania rule of non-interference continues today 
s Mr. Justice O'Brien pointed out in MOORE v. NATIONAL ASSOCIATION 
FOR THE ADVANCEMENT OF COLORED PEOPLE, 425 Pa. 20%, 229 A. 2d 477 
(1967) (at pp. 208-209): 

"We said, more recently, in NAT. BAPTIST 

CONV., U.S.A., INC. v. TAYLOR, 402 Pa. 501, 166 

A. 24°521 (1941), pp. 50%, 505: "he general 

rule is that while. courts of one state have 

power to assume jurisdiction of actions by non- 

residents against foreign corporations, they 

will not ordinarily interfere in contruversies 

relating merely to the internal -anegement of 

the affairs of the foreign corporation. Wet- 

tengel v. eeron ped 288 Pa. 362; Cunliffe v. 

Consumers Association of Anerica, 28 Pa. 263; 

Loan Society of Phila. v. Eavenson, 241 Pa. 653 

Madden v. Electric Light Co., 181 Pa, 817; 

Bailey v. Ancient Egyptian Arabic Omer, 162 

Pa. Superior Ct. 5. ***!" 

Among other things, the plaintiffs in this case seek to 
p1ijoin Pennco directors from transferring or purchasing assets and 
naking loans. PJ]. .atiffs also seek to have a receiver appointed to 
perate Pennco's business and to have a representative of the pre- 
erred shareholders appointed to act as an observer on the Pennco 
oard. All of these are actions which fall within the area in whic 
emnsylvania courts have consistently abstaine? from interfering 


then a foreign corporation is involved. 
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See, in this connection, MADDEN v. PENN ELECTRIC LIGHT 


CO., 181 Pa. 617 (1897), where it was said (at p. 622): 


wet#What constitutes internal management 
is well. defined by Stone, J., in Mining Co. v. 
Field, 64 Md. 154: 'Where the act complained 
of affects the complainant solely in his capacity 
as a member of the corporation, whether it be as 
stockholder, director, president or other officer, 
and is the act of the corporation, whether acting 
in stockholders! meeting or through its agents, 
the board of directors, then such action is the 
management of the internal affairs of the corpo- 
ration; and in case of a foreign corporation our 
courts will not take jurisdiction.'" 


In KELLY v. THOMAS, 234 Pa. 419 (15 }), supra, these 


principles were applied to explain abstention, in the face of charges 


very much like those made here. 


7. Adequate Remedy at Law. 


As we have pointed out bi fore (in Part-3 - 4 of this 
Memorandum) , the interest which plaintiffs have in Pennco is speci- 
fically defined by contract and subject to specific calculation. 

ccordingly, the law side'of the Court provides plaintiffs with an 


adequate remedy for any injury to that interest. 


eX fare : 
: lA \, Talley ence 


Tom P. Monteverde 
Attorney for Defendant, 
Pennsylvania Company 
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ing hunureds ef millions of dollars in enterprises com 
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Finally, the lungvece and his « of Seevicn 17 


make 3. perfectly clear that the assets and creditors of 


Penneo are beyond the juris dict2 ona} reach of these pron 


ceedings. Reorganization under Section 47 36 avniledie 
only to & "padlrocd corporation”, defined in Section 77 (m) 
to mean “any common carricr by raslrozad . + » in interstate 


commerce « « ° ." Penn Central has not and could nov assers 


that Pennco is a railroad conporne te" within thes Gefinitson. 


‘. Section 77(a) express ly srovides for the reorgens-~ 
zation of railroad subs ida ubaed of debtor railroad corpora-_ 
tions. The history of that previs ton makes it clear that 
non-railrosd subsidiarics of railroad corperations vere 
gsntentionally placed outside the reech of ‘Section 77 oroceec= 
ings. AS originally enacted sn 1933, Seetson 77(2) provices 


that “cny corporation" ‘ 2 majority of the eapitil stock of 
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ANITA B,. BRODY, . :. | 71 Civ. 2639 
Plaintiff, - : APPIDAVIT 


-against- 


lot 3) | 
CHEMICAL BANK, et al., 1$]7> 


Defendants. 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK) 


BENEDICT WOLF, being duly sworn, deposes and says: 


1. I'am a menber of the firm °° Wolf Popper Ross 
Wolf & Jones, Esqs., attorneys for the plaintiff in this 
stockholder's derivative and representative action. I am 
familiar with the proceedings, and the facts set forth here- 


4nafter are based either upon court records or material in 


the public press. 


2. The defendants have moved under Fed. R. Civ. P. 
12(b) to dismiss the complaint, basing the motion on a number 
of grcunds. At the argument of this motion before Honorable 
Milton Pollack, who h been assigned to the case, one cf the 
questions discussed was whether the plaintiff had sufficiently 
complied wiih the requirements of Fed. -R. Civ. Ps 22.1 in her 
allegat: on «:iting forth her reasons for eakine no demand on 
the Board of Directors or stockholders of Pennsylvania Company 
(“rennco") to initiate suit. Judge Pollack, after the argument 
on the motion, gave the parties time to submit additional 
papers. Pursuant to such permission, I am submitting, this 
affidavit and an accompanying, Merorandum, 


. 
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‘s, one amended complaint alleges that in early 1970 


Penn Central Transportation Company ("Railroad"), which com= 


pletely controlled and dominated Pennco, was 4n a precarious 


financial condition; 4¢ revealed to the defendant banks its 


bad financial situation and its critical need for funds; it 


asked the banks for 4 loan but they refused to lend funds 


directly to Railroad; instead the banks conspired with and aided 


and abetted Railroad tn causing Pennco to borrow $50 million 


from the banks and to transfer the proceeds of the loan to 


Railroad in exchange for Railroad notes “he hanks knew or had 


reason to know that this loan to Pennco was not for any valid 


business purposes of Penneo. that Railroad was compelling 


Pennco to borrow the money, that Railroad would be a recipient 


of the money, that Railroad's note to Pennco for this money 


was or would shortly become almost worthless and that Railroad 


could not repay the $50 million loan to Pennco; the tanks were 


wilifui conspirators with Railroad in this transaction; and 


that Pennco's férced pa irticipation in the loan was a sham and 


a fraud on Pennco and impaired its capital and credit solely 


for the benefit of Railroad and the banks and converted Pennco's 


hu, Since the defendants based their argument, at 


least in part, on allered factual material although the question 


of adequacy of compliance with Rule 23.1 was raised under Fed. 


RR; Givu.t 12(b)(6) and therefore the factual submissions were 


not properly before the Court, I am constrained to present to 


tie Court certain facts bearing on plaintiff's assertion that 


Gewand would have been futile, thus eliminating the need to 


mye demand, I do this without waiving, plaintiff's position 


that if factual material outside of the com mplaint is to be 


IGS : 

Fie X-' 

considered, thus bringing, the matter within the scope of Fed. 

R, Civ. P. 56, the plaintiff should have the right to pre- 
trial:examinations before the motion is decided, under the 
principles established by the cases set forth in our accompanying 


memorandum. : ia 


5. I respectfully submit that the facts hereinafter 
set forth clearly show that on June 14, 1971, when this action 
was commenced, demand on the Board of Directors of Pennco and 
on the trustees of Railroad, the owner of all the common stock 


of Pennco, to bring this action would have been futile. 


6. In June 1970 the plaintiff commenced an action in 
the Common Pleas Court of Philadelphia (the "Philadelphia setion"), 
the first cause of action of which was brought derivatively on 
behalf of Pennco, against Penn Central Company, the parent of 
Railroad, and the then directors of Pennco, charging various 


* Yennes Dean anf hoe 
w ~~ s v oa 


4 ; 
Penneo. One he llogations dealt directly 


wrongs agains a 
with the compelled borrowing by Pennco of $50 million from various 
banks and the transfer of the money to Railroad and its subsidi- 
aries, this being the same transaction which 4s the basis of 

the instant *ction. The {nstant case is brought against the 

banks as co-conspirators and aiders and abettors of Railroad 

in compelling Pennco to make the aforesaid loan and turn the 


proceeds over to Railroad and as beneficiaries with Railroad 


from the transaction. 


7. In July 1970 the Federal District Court in 
Philadelphia, in a bankruptcy proceeding, appointed four trustees 
to take over esti vendita ureeerty’, with authorization to continue 
its business operations. On September 24, 1970 Pennco announced 


the orraniration of a new Board of Directors of four persons, 


these being Samuel H. Hellenbrand, who was designated as Presi- 


dent; Jonathon O'Herron, Bayard H. Roberts and John MacArthur. 

No indication was given as to the means by which or under 

what authority the new directors replaced the Board members 

who were aefendants in plaintiff's Common Pleas Court action. 

Mr. Hellenbrand was and continued to be a Vice President of 
Railroad. Jonathon O'Herron was and continued to be Executive 
Vice President of Railroad, and Bayard H. Roberts was and con- 
tinued to be Secretary of Railroad. Thus in September 1970 three 


of the four members of Pennco's Board were employees of Railroad. 


8, In the Philadelphia action, testimony was taken 
at the instance of Pennco from W.W. Riley, Secretary of Pennco, 
on March 3, 1971. After Seckineinn that Pennco's principal 
place of business was in Wilmington, Delaware, he stated that 
at the end of 1970 Hellenbrand was President and a Board member 
of Penneo and that the other Board members were MacArthur, 
George K. Whitney of the Massachusetts Finances Services and 
Alfred W. Martinelli, Assistant Vice President of Railroad. 

How Mr. Whitney and Mr. Martinelli became directors was not 
stated. Although, according to Mr. Riley, from April 1970 to 
March 3, 1971, no stockholders meetings of Pennco were held, 

by March 3, 1971 the Board had been expanded to include William 
C. Antoine, Assistant Vice President of Railroad, and Victor 

H, Palmieri, who replaced Mr. Hellenbrand as President of 

Pennco. Again there was no indication of how or by whose author- 


ity these latter changes were effected. 


9. Mr. Palmieri, who ‘ame President and chief 
executive officer on February 3, 1971, was also an officer of 


Great Southwest Corporation, of which Pennco owned 82% of the 


| 
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common stock. He is a principal of a real estate investment 
firm and urban system counseling, firm located on the West Coast, 
and when he agreed to become Penneo's chief executive officer, 
4t was under a contract pursuant to which his. firm received 
$300,000 a year, two-thirds of which is paid by Pennco and 
one-third by Great Southwest Corporation. Thus Nr. Palmieri 
has had a substantial financial stake in maintaining his direc- 


torships and offices 4n Pennco and Great Southwest. 


10. Thus, according to Mr. Riley's testimony, on 
farch 3rd, 1971, Pennco's Board consisted of two Assistant Vice 
Presidents of Railroad, a person whose firm was receiving 
$300,000 from Railroad's subsidiary, Penneo, and Pennco's subd- 
sidiary , Great Southwest, and two others, whose connections with 
Railroad, if any, were not known to plaintiff. Palmieri was 
Pennco's chief executive officer, and Martinelli its Senior 
Yice President. Since the Trustees of Railroad were since July 
1970 in control of Fennco through their ownerhsip of all of 
Pennco's common stock, the plaintiff had the right to assume 
that the five directors who comprised Pennco's Board of Direc- 
tors on March 3, 1971 were all designees of the Trustees and 


served at the Trustees! pleasure. 


li. The composition of the Board of Directors of 
Pennco at that time is of great significance because on February 
3, 1971 Pennco, in the Philadelohia action brought by the 
plaintiff, filed pre 4minary objections to the complaint seeking | 
4ts dismissal on the ground, among others, that it stated no 


derivative cause of action, and set the hearing date on these 


objections for March 3, 1971, 


Sta 


12. There was no change in the makeup of the Board 
of Directors of Pennco by June 14, 1971, the date of the commence- 
ment of this action, as far as plaintiff knew. No public announce- 
ment of any change had beer. made. On May 25, 1971, Mr. Palmieri 
was still President and chief executive officer, drawing substan- 
_ tial ronenerakion, anc Mr. Martinelli, Assistant Vice President, 
finance, of Railroad was Senior Vice President. The plaintiff 
was therefore fully justified in assuming that the Pennco Board 
of Directors, which had taken the position a few months earlier 
that the transactions complained of in this case, together with 
others covered by the Common Pleas Court action stated no 
cause of action, and that the complaint which was based on these 
transactions should be dismissed, would take the same position 
in June 1971. She was bolstered in this assumption by the fact 
that in June 1971 Pennco's preliminary objections were still 
pending and had not been withdrawn, despite the fact that the 
derivative cause of action in Philadelphia was brought for 
Pennco's benefit. In passing I note that the preliminary obd- 
Sections are still being pressed by Pennco, not only on the 
ground that no cause of action is stated but on additional 
grounds of a technical nature. Pennco has consistently made 
4t clear that it was not taking a neutral position in the 
Philadelphia action but is opposing any attempt to show that 
the loan transaction and the other transactions complained of 
4n that case had been improper acts, to Pennco's substantial 
harm, 

13. Although the method by which the composition 
of t-> Board of Pennco was chansed from time to time is shrouded 
in mystery, there is no mystery about the interest of Pailroad's 


Trustees in connection with the challenged transaction. The 


bas 
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plaintiff is seeking to have the Pennco obligation of $50 million 
to the defendant banks cancelled, thus increasing Railroad's 
obligations by that amount and compelling the banks to become 
creditors of Railroad rather than Pennco, & result the banks are 


understandably resisting since Railroad is 4n bankruptcy. 


14, While defendants claim that "common sense eeted~ 
lishes" that as far as the Trustees are concerned, it would be 
4n Railroad's intevest if this debt were declared illegal and 
thus Pennco's assets were increased by $50 million, neither the 


+ facts nor common sense bear out this claim. 


15. In the first place, the common stock of Pennco, 
all of which is owned by Railroad and therefore presently by 
the Trustees, is pledged by Railroad to a group of banks (inelud- 
4ng some of the defendants in this case) as collateral for a 
$300 million loan. Thus Pennco's net worth would have to be 
Sncreased vy $50 million more than the $309 million owed by 
Railroad for Railroad to benefit, a doubtful result according 


to statements made by Pennco officials. 


16. Early in 1971 the Trustees filed statements with 
the House Commerce Committee in which they said there was 
little likelihood that Railroad could realize any cash from 
the disposition of Pennco's assets. This assertion was based 
on the statement that Pennco was worth $400 million but was 
burdened by a long term debt of $148.7 million. Thus Railroad's 
equity in Pennco was substantially less than the $300 uiiiten 


-amount of the debt to the banks and even if Pennco's net worth 


were increased by $50 million, nothing, would be left for Railroad. 


Sa 


F 
' 
17. On May 25, 1971 at a press conference, Mr. 


Martinelli, Pennco's Senior Vice President, said that there 
was no way of assigning a net worth to Pennco as of that date. 
18. At the press conference above mentioned, the 
Trustees said that Railroad's needs were so vast that they were 
using every method they could to obtain the necessary equity 
financing. It is to be noted that the usual source of such 
financing is the banking community and plaintiff was justified 
4n assuming that the Trustees would never pctrmit their nominees 
on the Board of Directors of Pennco, two of whom (Messrs. 
Palmieri and Martinelli) were present at the press conference, 
to attack a transaction with the defendant banks, four of whom 


are substantial creditors of Railroad as participants to the 


in the collateral consisting of Railroad's Penneo stock. 


basis of a charge that Railroad had conspired with the defendant 


banks to perpetrate a wrong on Pennco. In such a situation, a 


of the malefactors might be held to be trying to take advantage 
of its own wrongdoing.” 

20. On the basis of all of the foregoing, and most 
decisively the fact that Pennco on February 3, 1971 took the 
position that the loan transaction did not give rise to a cause 
of action on behalf of Pennco and that Pennco maintained this 
position until June, 1971 and indeed up to the present, plain- 
tiff was fully justified in not making demand on Pennco's Board 
of Directors or on Railroad to start this atin’ The allegations 
fin her complaint, served on June 14, 1971, that, Railroad controls 
Pennco and its directors, that to make demand upon the directors 


would be to request that they sue the company that has chosen 


them and controls them and that therefore any demand upon the 
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Board of Directors to redr .s or prevent the wrongs herein 
described would have been futile, and the further allegation 
that it would have been futile to make demand on Railroad, 
which owns all of Pennco's common stock, sin¢e Railroad was 
one of the persons alleged to be wrongdoers,comply with the 


requirements of Rule 23.1. 


21. I respectfully submit that to the eatint that 
defendants base their motion to dismiss on failure to comply 
with Rule 23.1, the motion should be denied. Other aspects 
of defendants' motion are discussed in giainti tes anewerine 
Memorandum, and in the Supplemental Memorandum submitted 
herewith. , 


2) 
. | Ds eee # a eae 


i>. +> . 
BENEDICT WOLF 


Sworn to before me this 
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Wo.tr Porprer Ross-Wo.tr & JONES 
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NEW YORK, N.Y. 10022 


PLATA 90-4600 


July 11, 1972 


Honorable Lee 
United tat 
United States 
Foley Squar 

New York, New 


P. Gagliardi 
District Judge 
Courthouse 


, « 
tan $352 


York 10007 


i Re: Brody v. Chemical 


Dear tudge Gagliardi: 


In response to your request, I am setting forth the 
matters upon which plaintiff would seek discovery in connection 
with her assertion that demand on the Board of Directors of 
Pennsylvania Company (Pennco) to bring the instant lawsuit 
would have been futile. 

1. The circumstances under which the members of the 
Board of Directors of Pennco on June 14, 1971 (the date this 
action was commenced) were chosen. 

It 4s plaintiff's contention that the Trustees of 
Penn Central Transportation Company (Ratlroad) did not install 
an entirely Dix rs or Pennco unrelated to its 
predecessors, in co's Answer, but that in fact 
a Board of D 5 of the very persons involved 
in the wronged asis of this lawsuit, all of 
them official esignated by it to serve as 
directors of I en successor directors in Septembe 
1970, after the Trustees of Railroad had been designated by Jucs 
Tullam. Three of the four e2 oS re offi of 
Railroad and representi e 
with the loan transacti 
of Pennco. The members a 
officials, chose their s s 1¢ 
beginning of March, 1971 and on June a1 
Assistant Vice Presidents of Railroad, who represented Railroad's 
interests (Martinelli and Antoine), two persons whose possible 
tics with Railroad or its officials plaintiff is entitled to 
explore (MacArthur and Whitney) and a person (Palmieri) whose 
consultinr firm had a substantial PeREIC 421 stake ($360,900 a 
year) in his continued retention of his position with Pennco. 
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; 2. Discovery will show that the members of the 
Board of Directors of Pennco knew, prior to June 14, 1971, 
of the Tikelihood that the retention of Palmieri's position 
t and fees and the position and emoluments of the other Board 
: members would be controlled by a group of banks (the Banks) 
which included most of the defendant banks, since in May, 
1971, the Trustees of Railroad had reached an agreement to 
turn over all of the common stock of Pennco to the Banks, 
who would thus become the sole common stockholders of Pennco. 


3. Discovery will show that the Board of Directors 
of Pennco had taken affirmative actions which indicated to 
plaintiff that demand would be futile. 

‘ a) One of the actions with regard to which 
would seek discovery involves a derivative and represent 
stockholder's action brought in the Common Pleas Court in 
Philadelphia by the plaintiff in the instant action a 
n 


stockholder. The action was brought against Penn Cer ral 
Company, Railroad's parent, and the then directors of Pennco, 
and involved among other wrongful acts, the loan transaction 
which is the subject of the instant lawsuit. 
Discovery will show that the Board of Directors of 
Pennco, instead of joining in the effort to set aside the loan 
transaction, or, at the very least, of taking a neutral posi- 
Sion, decided actively to oppose plaintiff's effort to free 
Pennco from the $50,000,000 debt burden. In furtherance of 
this decision, Pennco was caused in March, 1971 to file prelimi- 
nary objections to the Common Pleas Court complaint in an effort 
to get it dismissed. Discovery will also show that the Board 
which in March, 1971 had taken a position against plaintiff's 
} efforts to set aside the loan transaction was the same Board 
which existed in June, 1971 and that plaintiff's assumption 
that in June the Board would take the same position as in March 
was justified. In fact there has been no change in Pennco's 


position in the Common Pleas case to this very day. 
. . 

b) The other action inte which plaintiff would seek 
to inquire is the failure of Pennco's Board of Directors toa 
take any affirmative action to challenge the loan transaction. 
Plaintiff would endeavor to vrove that the Pennco Board has 
known of the transaction. at least since the present memoers of 
the Board started to serve and that its claim, as set forth in 
Pennco's answer, that it is investigating ‘is matter, has no 
substance, but is no move than an attempt to hide the fact that 
4t never intended to act. 
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i k, The extent of the Trustees' involvement. ; 
Through discovery plaintiff would seek to ascertain 


a) whether the Trustees of Railroad played any 
! active role in the choice of the Pennco Board of Directors 
f or whether they delegated this choice to Railroad's management, 
! a holdover management which was involved in the challenged 
loan transaction, 


b) whether the Trustees participated in or were 4 
| formed of the Pennco Board decision to seek to dismiss plain- 
tiff's complaint in the Common Pleas Court, 


e Trustees considered or took a position 
4 71 with regard:to the validity of Pennco's 
= | c 


‘prior to June 1 g 

obligation to t its arising from the $50,000,000 loan. 
5. Railroad would not benefit from having the Pennco 

$50,000,000 debt cancelled. 


Through discovery plaintiff will show that despite 
defendants! co {t would not be Railroad's interest 
(and therefore the interests of the Trustees, a. trustees for 
the benefit of Railroad ereditors and stockholders) to have 
the $50,000,090 debt transferred from Pennco to Railroad. 
Plaintiff will show that t an stion of the debt will not 
Snerease the value of Ra rest in Pennco by the 
$50,000,000. Specifical * will show 

a) the Trustees 4nformed a committee of Conrress 
early in 1971 that there was 4ttle likelihood that they could 
realize any cash from the disposition of the Pennco assets, 
since Pennco was worth $400,000 ,000, ecainst which there was 
n long term debt of $148,700,000 and the prior claim of the 
preferred stock, thus leaving a value to Pennco's common stock 
of much less than the $300,000,000 debt which Railroad owed 
the Banks and for which the Pennco common stock was pledsed as 
collateral. Even if Pennco's assets were increased by $50,000,000 
through the cancellation of the loan, there would still be 
nothing left for Railroad after it paid its $300,000,000 col- 


lateralized debt to the Banks, 


? b) Martinelli, an officer of Pennco, said on May 25, 
197) that a quick realization of Pennco's assets could brings 
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c) the Trustees had agreed prior to June 14, 1971 
to turn over Railroad's Pennco stock to the Banks in exchange 
for cancellation of Railroad's $300,000,000 debt (and a loan 
of $150,000,000 to Railroad) and any increase in the net worth 
of Pennco by transfer of the $50,C00 N00 loan obligation from 
Pennco to Railroad, a result which t.. 5 lawsuit seeks to accom- 
plish, would in no way benefit Rail: oad, which would no longer 
own the Pennco common stock, 


5 a) Judge Fullam recogriized the stake of the S5anks 
in Penneo's assets, and the need to protect the Banks against 
the transfer of assets from Pennco to Ratlrnad, when he directed 


that they be given notice of all Pennco actions just as though 
they were Pennco stockholders. . 


. challenge the validity of the $50,000,000 Pennco obligati 
the defendants since this would jeopardize their resations wi 
the defendant banks and the banking community generally. 


6. It was against the interests of the Trustees to 
.: ; 
4 
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I respectfully submit that if through discovery the 
plaintiff is able to show what I have set forth above, she 


would have ample justification for not having made a demand on 
Pennco's Board of Directors to commence this action. While I 
am of the opinion that the allegations of the complaint should 


be accepted as truce on this motion to dismiss, 4f Your Honor 
should treat this aspect of the motion as one for summary judg- 
ment, I urge that she is entitled to discovery on the matters 
which I have listed, to show that issues of fact exist which 

. would compel the denial of a motion for summary judgment. 
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Plaintiff 4s of the opinion that the conclusory 
allegations of the compla nint dealing with Rule 23 compliance 
are sufficient for >!e ding purposes. If, however, it should 
ope deemed necessary to »viead additional evidentiary material 
such es that set forth above, plaintiff shou"d be given an 
oppo:tunity to amend her complaint for this p’' -pose. 


espectfully yours, 
"i a —~ 6 tees Pe te 
Benedict Wolf \ 
BY /em . 


Copies to All Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-7*r er ereeerenreeeeneeenee ese w@ s 


ANITA B, BRODY, 3 
Plaintiff, : 72 Civ. 2639 
-against- 3 AFFIDAVIT 
CHEMICAL BANK, MANUFACTURERS HANOVER $ 
TRUST COMPANY, IRVING TRUST COMPANY, 
CHASE MANHATTAN BANK, N.A, , BANK OF : 
MO “REAL, GIRARD TRUST BANK, THE 
Fil“LITY BANK, MELLON NATIONAL BANK $ 
& TRUST COMPANY, PITTSBURGH NATIONAL 
BANK, NATIONAL BOULEVARD BANK OF : 
CHICAGO and PENNSYLVANIA COMPANY, 
Defendants, 
a a ae ee ee Se eo ee x 


STATE OF NEW YORK) 
) 


COUNTY OF NEW YORK ) 


PAUL M. (€_ 7" ..GARD, being duly sworn, deposes and 


says: 


l. I am corporate secretary and counsel to Penn- 


Sylvania Company ("Pennco"). Pennco has been requested by counsel 


for certe!n of the defendant banks to sat forth certain facts for 
the Court with respect to the composition of the Board of Direc- 


tors of Pennco on June 14, 1971, the date that this action was 


commenced, I make this affidavit in response to such request. 


2. The Board of Directors of Pennco on June 14, 


197) consisted of the following persons: 


. 


Alfred W. Martinelli, Senfor Vice President 
and Administrative Officer, Pennsylvania 
Company; 


John H. McArthur, Associate Dean and Pro- 
fessor, Harvard Graduate School of Business 
Administration; 


{ 
Sia“: j 

| 

| 


Victor H. Palmieri, President and Chief 
Executive Officer, Pennsylvania Company 
and Great Southwest Corporation, a princl- 
pal subsidiary; and 


George K. Whitney, Retired Managing Trustee, 
Massachusetts Investment Trust, Consultant 
to Massachusetts Financial Services, Inc., 
Honorary Chairman of the Board, Transporta- 
tion Association of America. 

| 


Mr. McArthur became a Pennco director on September 23, 1970; 


| 
i : . - 
i Messrs, Paimieri and Whitney became Pennco directors on October 


1 
i} . 
1 22, 1970; Mr. Martinelli became a Pennco director on November 19 
i! ’ ’ 
Hi 

| 


3. Prior to September 1970, Mr. Martinelli for a 


period of time had been an assistant vice-president-accounting 


of the Railroad. With that sole exception, none of the above 


persons who were directors of Pennco on June 14, 1971 had been 
officers, directors or employees of the Railroad or Pennco prior 
to the June 1970 filing by the Railroad of ita petition for re- 


organization. None of these directors is at the prezent time or 


or employee of the Railroad, 


——S 


| 
was at the time this action was commenced an officer, director 


4, In addition, on March 17, 1972, four additional ner-' 


sons were added to the Pennco Board of Directors and the Board as 


presently constituted consists of the four persons nand ato plus 


these four additional directors. The four additfonal directors are: 


~2- 


=—_— 
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Anthony M. Frank, President of Citizens 


Savings & Loan Association, San Francisco, 
California; 


John F. Magee, President of Arthur D. 
Little, Inc.; 


Robert T. Sprouse, Professor of Accounting, 
Graduate School of Business Administration, 
Stanford University; 


Robert G. Wiese, Managing Partner, Scudder, 
Stevens & Clark. 


To the best of my belief, none of thesa four additional directors 


has at any time been an officir, director or employee of the 


Railroad, 


13th day of July, 1972 


- n 
- s ’ 
. ? 


| Sworn to before me this 


~ Notary Public 
AUCE J, AgKIv 

|Motery Public State of New York 
Hy Ql vI72S9S Ducens County 
omm, Expires Merea 30. 1974 


| 


it 
( 


| 
Chee Celine | 
i 
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UNITED STATES DI 
YTHERN DISTRICT OF NEW YOR" 


STRICY COURT 


pecause fy ee co en ce wemean em ciceeeen 


ANITA B. BRODY, : 
71 Civ. 2639 - LPG 
Plaintiff, : 
SD AMENDED 


VERIFIED SECO 


Q 
2 


-against- 


H : PLAINTIFF DEMANDS A 

TR TRIAL BY JURY 
CH : SR aE a eS 
Mo 
FI & : 
TRU: MPAMY. PITUSBURGH NATIONAL BANK, 
VATLONAL BO SVARD BANK OF CHICAGO AND : 
PENNSYLVANIA 

: 

Defendants. 
4 


Plaintiff, by her attorneys, WOLF furieh hee mw 


& JONES, for her complaint, 


Wes 
vs Jy 


except as to paragraphs "1," now wo Ht "6" and "31" which plain- 


tiff allezes upon knowledge: 


1. Plaintiff is the owner and holder of shares of 


preferred stock of the defendant Pennsylvania 


Company ("Pennco"). Plaintiff has been a stockholder of Pennco 


since May 14, 1968 and was a stockholder of Pennco at the time 


of the acts and transa plained of herein. 
2. Plaintiff brings this cause of action deriva- 
tively on behalf of, and for the benefit of, Pennco. 


3. This action is not a collusive one to confer 


on this Court jurisdiction it would otherwise not have. 


[- 94a 


\, This count is brought to enforce rights arising 
under Section 17(a) of the Securities Act of 1933 ("Securities 


Act"), 15 U.S.C. Section 77q(a) and the common law. This 


Court has jurisdiction of this count under Section 22(a) of the 


Securities Act, 15 U.S.C. Section 77v(a) and under the principl: 


of pendent jurisdiction. 
5. This count arises from sales of securities and 
acts and transactions which occurred in the Southern District 


of New York. 


6. Plaintiff is a citizen of the State of Pennsylvan 


7. Pennco was, at all times hereinafter mentioned, 
and still is: (a) a corporation organized under the laws of 


” 


the State of Delaware, with its*principal place of business in 


Delaware; and (b) present and doing business in the City, County; 


and State of New York with offices for the transaction of dusiness 


in the Borough of Manhattan. At all such times, Pennco 
© > 
transa-ted, and still transacts, business in the City, County 


and State of New York. Pennco's Board of Directors. has met in 


3 


the City, County and State of New York and Pennco maintains at 
least one bank account in the City, County and State of 
8. Pennco operates as an investment company. Its 
principal investments include holdings in railroad companies, 
controlling interests in real estate development companies, and 


At the end of 


all of the common stock of a pipeline company. 
1969 ,° 95.35 of its assets consisted of stocks and bonds and 
other evidences of indebtedness. 

9. The defendants Chemical Bank; Manufacturers 


ny 


Hanover Trust Company, Irving 
i ’ 2 


. 


N.A., Bank of Montreal, Girard Trust Bank and The Fidelity Ban 


Trust Company, Chase Manhattan Ba 


n%, 


(the "Defendant Banks") and Mellon National Bank & Trust Company, 


Pittsburrh National Bank, and National Boulevard Bank of Chicaro 


. 


ro 


mentioned, 


are all banking, institutions whic 


95a 


* 


h, at all times hereinafter 


and at the present time, had and have citizenship 


and residence as follows: 


(a) Chemical Bank 
Hanover Trust Company ( 


Trust Company (*Irving" 


laws of the State of Nev 


4 a} 
doing business in the C 


with offices for the tra 


the Borough 0! 


‘ < nes “st ane 
(b) Chase Manhatt< 


maintain its principal 
y44 Ct nty Ps af 
City, Gounvy nd State 


Ane 7 ana Int» syya4 
pres¢ nv a Going busl 
cf 4 a Wen ly Len 
State olf «ew York with 


of business in the Boro' 


(ad) Mellon National 


f Ma be Be 
Manhatta 


("Chemical"), Manufacturers 
"Manufacturers" ) and Irving 
) are organized under the 
% and are present and 


ity and County of New York 


Bate Pee 
suntry of Canaca anG +9 

, c 
ess in the City, County and 


rr ae do Hy ‘ — i 
offices for the transac ton 


1 Bank and Trist Company 


wowpit 


("Mellon") and Pittsburgh National Bank ("PRB 


are organized under the 


and are preset! 


County and State of New 


York with offices for the 


1 


transaction of business in the Rorough of Manhattan. 


(e) National Boul 


Boulevard") is organ 


evard Bank of Chica 


zed under the laws of the 


United States with principal offices in Chicago, 


Tllinois. 
(¢) Girard Trust 


Fidelity Rank ("Fidelit 


Rank ("Girard") and The 


y") are organized under 


he iaws of the State of Pennsylvania with prin- 
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cipal offices in Philadelphia, Pennsylvania. 

10. Penn Central Transportation Company ("Railroad") 
was at all times hereinafter mentioned, and still is: 
(a) a corporation organized under the laws of the Commonwealth 
of Pennsylvania; and (b) present and doing business in the City, 


ral 


eat Pr oW 
vwbave 0} 


County and New York with offices for the transaction 
of business located in the Borough of tianhattan. 

11. A. At all times hereinafter mentioned, and at 
the present time, Montreal, Mellon, PNB, Boulevard, Girard and 
Fieelity transacted and still transact business in the City, 
County .and State of New York. 


B. At all times hereinafter mentioned, and at 


> 
the present time, said defendants derived and presently derive 
substantial revenue from inters e commerce. 
C. The causes of action set forth herein 
arise (a) out of the business transacted by said defen ts in 


the City, County and State of New Yor 
acts committed by said defendants in the City, County and State 

of New York; and (c) out of tortious acts committed by said 
defendants without the State of New York causing injury to persons 
and property within the State, which injury said defendants 
expected or should reasonably have expected. 

12. Pennco's capital stock consists of 5;600,00u shares 
of common stock, of which 4,985,000 shares are issued and 
outstanding, and 730,000 shares of 4-5/8% cumulative preferred 
stock, $100 par value, of which 705,786 shares are outstanding. 
The preferred stock can exercise voting rights 4f dividends are 


defaulted for six quarterly periods, in which event the 


preferred stockholders can elect two directors. Dividends on the 


- ~ 
97a 
preferred stock o™e paid from the Defendant Chemical in 
the City, County and State of New York. 

13. All of Pennco's common stock is owned by 
Railroad. Its cumulstive preferred stock is publicly owned. 

14, Railroad, trough such stock ownership, at all 
times hereinafter mentioned, has controlled and continues to 
control Pennco and Railroad has selected and designated the 
directors and officers of Pennco. 

: 15. In the foregoing manner, Railroad was able to 
and did completely control and dominate the management of the 
affairs and business of Pennco, and Pennco's business decisions 
and polic ; were determined by Railroad. 

16. Railroad was in a precarious financial condition 
for more than a year and a half prior of the time it filed 
for reorganization. It had a ioss of more than $56 million 

: in 1969. and a loss of $62.7 million in the first quarter of 1970. 
On a consolidated basis, the loss for the first quarter of 1970 
n $79.6 million. It had a serious problem of Liquidity nich 
: ) compelled it, on June 21, 1970, to file a petition under Section 
77 of the Federal Bankruptcy Act. The Defendant Banks have been 
. aware, since its organization, of Railroad's precarious position. 
; 17. At least one of the Defendant Banks, Defendant 
e Chase, on behalf of its customers, was heavily invested in the 
& 
common stock of Penn Central Company ("Penn Central"), the 
parent of Railroad. Thus, it was in the interest of the Defen- 
i dant Chase to keep the true financial picture of Railroad * 
from becoming publicly known for a long enough period to enable 
f . 
it to liquidate its holdings in Penn Central. Defendant Chase, 
acting upon the confidential {information referred to in 
; ' ‘ paragraph 19 hereof, did in fact liquidate many of its hold- 


> 
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ings prior to the filins by Railroad of the aforesaid petition 
under the Bankruptcy Act. 
18. t all times hereinafter mentioned and continu- 


ing to the present time, Railroad has managed and operated 


ae | 


Pennco, and has used its assets and credit, for the benefit ‘o 
Railroad and to the detriment of Pennco, causing, Pennco to 


enter into the transactions hereinafter described for Railroad's 


benefit in disregard of the interests of Pennco. The Defendant 
Banks conspired with, and aided and abetted Railroad, in said 
transactions, as follows: 
| 19. Sometime in or about edrly 1970, Railroad dis- 
| closed its dire financial situation to the Defendant Banks, 
showing them confidential projections of 
future, and informing the Defendant Banks of its critical need 
for funds. Such information disclosed to the Defendant Bian 
was not yet available to the public. Railroad requested a loan 


ae 


from the Defendant Banks and.from Mellon, PNB and Boulevard bu 


they refused to lend funds directly to Railroad. 


on n ’ + D 


20. Accordingly, the Defendant Banks and Raliroa 
conspired together to, and did, cause Pennco, in Ma 
1970, to borrow $50 million from the Defendant Banxs and 
Mellon, PN3 and Boule ird in return for th 
Penneo and transfer the proceeds of said loan to Railroad in 
exchange for the note or notes of Railroad. This loan was not 
intended to and did not serve any proper business or corporate 
purpose of Pennco. This loan was negotiated in the City, County 
and State of New York and was closed in the offices of Defendant 
Chemical in the City, County and State of New York. 


21. The forced participation of Pennco in satd loan 


was a sham and a fraud upon Pennco. Pennco recelved no zenuine 


a 


consideration fo 
or notes of Ratlro 
ynew or had reason 


almost worthless. 
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said participation, receiving only the note 
ad, which note or notes the Defendant fanxs 
to know was, or would shortly decore, 


Said forced participation of Pennco impaired 


tts capital anc credit solely for the benefit of Railroad and 


the Defendant Bank 
Railroad's use. 
22. . The 
with Railroad in t 
Ranks knew or had 


(a) 


(c) 


(ad) 


. } * 
3c) BY 


violated S 


° 
a 


Oo 
_~ 
oO 
o* 


s and converted the assets of Pennco to 


Defendant Banks were wilfull conspirators 
he aforesaid loan transaction. The Defendant 
reason to know that: 
Their loan of $50 million to Pennco was not 
for eny valid business or corporate purpose 
of Pennco and Pennco had no valid reason to 
borrow said sum; 


artion 
ransacvior 


At the time of said loan tr ks 


¢ 


road controlled Pennco and Pennco's direc- 


tors were also director 


ed 
A 


of Railroad; 


Railroad was compelling Penneo to borrow 
said $50 million and Railroad was the in- 
tended recipient of the loan; 

ailroad's note, received by Pennco, was 
not fair or adequate consideration for the 


funds turned over by Pennco to Railroad. 


Railroad's note was, or would shortly become, 


almost worthless and Railroad was incapable 
of repaying the loan to Pennco. 


eason of the foreroing, the Defendant Banks 


7(a) of the Securities Act in that, in the 


4 ARES - A ast. o% ee ee a 


4 D ° ‘ae ae Or” , 


100a 


sales of securitics by the use of the mails and other 


of transportation or communication in interstate commerce, they 


Q 


employed devices, schemes and artifices to defraud; trey obtained 


money or property by means of untrue statements of material facts 


and omissions to st.te material facts necessary in order to maze 

the statements made, in the light of the circumstances under 

which they were made, not misleading; and they engaged in trans- 
> 3 ~ Vv 


actions, practices or courses of business which operated as a 


fraud or deceit upon Pennco. 
24. By reason of the foregoing, the Defendant Banks 


conspired to, and did, defraud Pennco, to the substantial benefit 


and unjust enrichment of the Defendant Panks, causing great harm 


: " Se a n - 4 
and substantial damage to Pennco in the amount of at least $590 
million 

25. The exact amount of the benefit to, and unjust 


t- 


damages to Pennco are unknown 
26. Plaintiff has made no demand on the Board of 

Directors of Pennco to take action with regard to the wrongs 

herein described for the following reasons: 

(a) The Pennco Board of Directors, at the date 
of the commencemtnt of this action, consisted of Victor H. 
Palmieri, John H. McArthur, 
Alfred W. Martinelli. Said persons were designated 
directors of Pennco either by Ratiroad, the controlling 
stockholder of Pennco and oné of the wrongdoing partics 
to the transactions herein complained of (or by the 
Trustees in Bankruptcy appointed to manage the affairs 


. of Ratlroad and preserve Rallroad's assets), by persons 


who were and remained executive officers of Ratlroad, 
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or by Pennco directors who had themselves becn 


made such directors by Railroad. 

(b) On July 2, 1970 (at or about the same t.me 
that the Trustees in Bankruptcy were appointed to 
eanaee Railroad s affairs and conserve its assets), 
ninintiff commenced an action in the Common Pleas 
Court of Philadelphia (the "Philadelphia Action"), 
the first cause of action of which was brought 
cerivatively on behalf of Pennco against Penn Centra 


uy 


Company, the parent of Railroad, and the then directors 


of Penneo, charging various wrongs committed against 
Penneo. One of the wrongs complained of was the 
fraudulent funneliing of $50,000,000 by various banus 
thi ih Penanco to Nailroad, this bein the saine 
trans ictLion wi 4s the basis of the instant action. 


"iy 4 ; . Aye Wie C a<« e+) Ac . 4 
the Board of Directors of Pennco, as o&the date of tine 


coruacnet it of this action, instead of joining in the 
effort to set aside the loan transaction, or, at the 


very least, taking a neutral position, decided 

actively to oppose plaintiff's effort to free Pennco 
J as , 

fron the $50,000 


,000 debt burden. In furtherance 


of this decision, the Board of Directors caused: 

Pennso, in February, 1971, to file preliminary 

objections to the Philadelphia Action in an effort to 

have it dismissed. The directors of Pennco are - 
maintaining their adverse position to plaintiff's 

claims, and are still attempting .to dismiss the 


Yhiladelphia Action. 


{c) Penneo's Board of Directors has failed to 


luxe any affirmative action to challenge the loan 


| Ow ew a er 
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transaction despite the fact that the Pennco Board 
has known of the transaction at least since the 
members of the Board started to serve (September- 
November, 1970). 

(a4) The members of the Pennco Board who were 
such members at the date of tne commencement of 
this action had a substantial financial interest in 
retaining their positions with Pennco. Dircctors 
McArthur and “Whitney were receiving salaries in 
excess of $25,900 a year just for serving as directors. 
Director Martinelli, who until his designation as 
director, had been an employee of Railroad, was 
receiving a salary substantially in excess of 
$25,000 as an officer and director of Pennco. Director 
Palmieri, who was also President of Pennco was and continue 
to be a principal owner of a real estate investment and 
urban system counseling firm. His employment by Pennco 
was under a contract pursuant to which his firm received 
$300,000 a year, two-thirds paid by Pennco and one-third 
by its subsidiary, Great Southwest Corporation. 

(e) All of Pennco's common stock is pledged to 
secure a $300,000,000 loan made to Railroad by a group 
of financial institutions, including most of the Defendant 
Banks. At the date of the commencement of this action, 
negotiations were in progress between Railroad and said 
financial institutions, in which negotiations said 
Palmicri actively participated whereby Railroad would 
turn over to the financial institutions all of its 
Pennco common stock in exchange for the cancellation 


of the $300,000,000 loan and certain other bencfits. 


The completion of this transaction would have resulted 


24°75 
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in the Defendant Panks becoming substantial 
stochulders of Pennco, and thus in a position to 
exercise a decisive voice in the continued retention 
of the Pennco directors in their posttions and their 
continued receipt of the financial benefits they 
were petting from Pennco. 

(f) The Trustees of Railroad were actively 
seeking the help of the financial institutions, 
includins the Defendant Banks, for financing to 
continue the opcrations of Railroad and were not in 

ictions’ such as challensing the 
tion herein complained of, 
the Defendant Banks or the 
m which they were seeking aid 
tion of managing Ratlroad's 
affairs d preserving its assets. 

(g) The possibility of the Defendant Banks 
becoming substantial stochietaned of Penneo continues, 
since the $300,000,000 loan mentioned above is in 
default and the Pennco stock which is collateral 
for that loan is subject to foreclosure. 

In sum, the Pennco directors, as of the time of 
the commencement of this action, were and still are dominated by 
Railroad; the directors had long and full knowledge of the wrongs 
alleged and had failed to seck redress; the directors were and 
still are attempting, to secure a dismissal of an action by 
plaintiff in an action in Philadelphia which action, brought 
against the parent of Railroad and the former directors of 
Penneo, seeks to void the transaction complaincd of; and the 


GimMa 
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direc.ors have a substantial personal interest in not 
antagonizing Defendant Banks or Railroad. Thus, any demand 
upon the Pennco Board to redress the wrongs complained of 
would have beer futile. 

27. Demand upon the stockholders of Pennco to bring 


this action need not be made. 


28. Plaintiff has no adequate remedy at law. 


SRCONT 
Ow Vitel 


STAT AT 


29. This count is brought to enforce rights arising 


30. The defendants named in this count are citizens ; 
of states other than Pennsylvania. 

31. The amount in controversy exceeds the sum of 
$10,000, exclusive of interest and costs. 

32. Plaintiff repeats and realleges each and ecvery 
allegation contained in paragraphs "1" through "3," "5" throu 
"8." "Q(a), (b) ad (c)," "10," "11" in so far as it appl to 
the aforesaid defendants, "12" through "22" and "24" thr ra 
hereof with the same force and effect as if set forth in full here 

: WHEREFORE, plaintiff demands judgment against 1% 
Chemical, Manufacturers, Irving, Chase, Montreal, Girard and 
Fidelity on the First Count, and against Defendants Chemical, : 
Manufacturers, Irving, Chase and Montreal on the Second 
‘~ 
Count: 
> 


whan 


A. In favor of Pennco for the amount of all 


prof s and benefits gained by said defendants 3 
iid 312 damages sustained by Pennco by virtue of the acts and 


transactions set forth above, plus exemplary damaces. 
B. Rescinding the transaction by which defendants 
acquired Pennco's nz ves, declaring such notes void, and 


requirins their delivery 


upon delivery by Pennco to the Defendant Banks of the notes siven by 


a 4 ‘ om : ee ae ee nA 4 ay as } é¢cer ot 7 2 ae ar e 
Railroad to Pennco in connection with the £50 million transaction 
complained of herein. 

C. For the plaintiff, for the costs and disbursements 


of this action, including reasonable counsel fers and 


accounting fees, 

1}, for such cther ond fu ther relief as the Court 
mo% , 4 c ¥ shel a) 
may eem Just a proper. 


ss es » ne Dialnee? & 
Attorneys for Plaintiff 


Rug m n f\ +h 
O45 GHir Avenue 
Wer % rte 70 ) 
New Yor, 19022 
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STATE OF NEW YORK ) 
).SS: 
COUNTY OF NEW YORK) 


BENEDICT WOLF, being duly sworn, deposes and says 
That he is a member of the firm of Wolf Popper Ross Wolf & 
‘Jones, attorneys for the plaintiff in the within action; that 
he has read the foregoing Second Amended Complaint and knows 
the contents thereof; that the same is true to his own knowl- 
edge except as to matters therein stated to be alleged on in- 
formation and belief, and that as to those matters he believes 
them to be true. 


This verification is made by deponent because the 


plaintiff resides in Balu Cynwyd, Pennsylvania, which is out 


side of the Southern District of New York and a considerable 


wy 
om 
= 
a 
Zz 
> 
=“ 
re) 
* i 
.s 
a 


distance from the office of plaintiff's attorney 


located .in the County, City, and State of New York. 


Sworn to before me this 


fT 2 of January, -1974. 


KA jt 


tA 
. 7 iS caret ee iT 
L Nas Public 
t Lt STER tL. Lev. 
sa bic, Stute of New York 
No 3-7: 27400 
uae hed wa te ronx County 
Certiice te -ga New York Cou inty 7 


Comin 0.6 engures March 30, saa 


UNITED STATES DISTRICT COURT 
10°'7%a 


SOUTHZRN D7STAICT OF NEW YORK 


ANITA B. BRODY, 2 
Plaintiff, : ORAL ARGUMENT 
: : REQUESTED 
“against- : 
s FL Cive-- 2639 = BPS 
CHEMICAL BANK, MANUFACTURERS HANOVER : : 
TRUST COMPANY, IRVING TRUST COMPANY, : 
CHASE MANEASTAT DANK, N.A., BANX OF : NOTICE OF MOTION 
MONTREAL, GIRARD TRUST DANK, THE ; 
FIDELITY PANK AND PENNSYLVANIA : 
COMPANY, : 


that upon the 
complaint filed herein, the undersignec will move this 
Court (Hon. Lee P. Gagliardi) at Room 1195, Uni 
Court House, Foley Square, New York, New York, & 
on February 26, 1974, for judgment pursuant to Fed. R. Civ. 
P. 12(b) (6) dismissing this action, the second amended 


complaint and each of the causes of action asserted therein, 


with prejudice as to this plaintiff, upon the ground that 
plaintiff has failed to comply with Fed. R. Civ. P. 23.1 and 


for such other and further relief as may be just and proper. 


February 8, 1974. 


CRAVATH,-..SWAIND & MOORE, 


A Member of the Lirm |; 


Attorneys for Defendants 
Chemical bank and 
The Fidelity Bank, 

One Chase Manhattan Plaza, 
New York, Ne Y« 36005 


SIMPSON THACHER & BARTLETT, 


by ae 


TE PEE INAS oR Sead GPE ES 
A\member gf the firm 
ey o; 


Attorneys for Defendant 
Manufacturers Hanover Trust 
: Company , 
One Battery Park Plaza, 
New York, N. Y. 10004 


408a 
% 
“ 
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WINTHROP, PUTNAM & 


ROBERTS, 


STIMSON, 


; \W See ae 


bX - CA 


A member of the firm 
Attorneys for Defendant 
Irving Trust Comoany, 
40 Wall Street, 
New 


N. Y¥.. 10005 


York; « 
MILBANK, WEED, HADLEY & McCLOY, 
by 
A menber of the fix 
Attorneys for Def nis 
Chase Manhattan ek, Wide, 
and Girard Trust Bank, 
One Chase Manhattan Plaza, 
New York, N. Y¥. 190905 
BRADY & TARPEY, Paley 
by ve - 
RAR member of the firm 
Attorneys for Defendant 
Bank of Montreal, 
48 William Street, 
. New York, N. Y. 10038 
TOs 
MESSRS. WOLF POPPER ROSS WOLF & JONES, 
Attorneys for Plaintitf, 
845 Third Avenue, 
New York, N. Y. 10022 
MESSRS. WACHTELL, PTON, ROSEN & KATZ, 
Attorneys for tetendant 


Pennsylvania 


Company 


Avenue 


z 29 9 P a I kK 
New York, 


H., 


b 


10017 


UNITCD CTATES DISTRICT COUNT 


SOUTULN DICTRICT OP Vill YORK 


beets Sea amr ai ee AD ws AR, 1 Sr 


AIXTA DBD. CRODY, 
Plointif?f, 
t 
-against- 
: 
CHEMICAL RANK, MANUPACTURERS HAN OVER 
TRUST CONPEN Se TNVIRG (rust COMPARIY , 3 
CEASE pli VPA BANK, Mathes , BAC or 
OMeREAL , “CIRAR 1 TRUST LAUK, THE 4 
FIDELIGY BANK, AID PRIUISYLVANIA 
COMPANY, 3 
Defendants. a 
- ~ - — ~~ = - —-— — -_- - -_- = ~ a= —-— —- - “- - “x 
GAGLIARDI, D. J. 


On remand from th? 


rove to dismiss the second amended-complain 


that it fails to comply with the requir 
Fed. R. Civ. P. 
Plainti 
both derivativoely, on behalf of 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ANITA B. BRODY, 


Plaintiff, 


-against- 71 Civ. 2639 - LPG 


NOTICE 


Su PissavyUs SON 


CHEMICAL BANK, MANUFACTURERS HANOVER 
PRUST COMPANY, IRVING TRUST COMPANY, 


ae § VL \ ‘ 
( SE MANHATTAN BANK, N.A., BANK OF 
1ONTREAL, GIRARD TRUST BANK, THE 


[TY BANK AND PENNSYLVANIA 


rrmrer 
riviilsil 


COMPANY, 


Defendants. 


PLEASE TAKE NOTICE that the annexed order and judg- 
nt will be submitted for signature and entry to the lonorab. 


. Gagliardi, United States District Judge, at the Clerk's 


D 
Me) 


Office, United States Court House, Foley Square, New York, 


N. Y. at 10:00 a.m., on February 6, 1975. 
Dated: February 4, 1975. 


CRAVATH, SWAINE & MOORE, 
‘ : Attorneys for Defendants 
Chemical Bank and The Fidelity Ban., 
One Chase Manhattan Plaza, 
New York, N. Y. 19005 


IMPSON THACHER & BARTLETT, 
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: -s Hanover Trust Company, 
One Battery Park Plaza, 

New York, N. Y. 10004 
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WINTHROP, STIMSON, PUTNAM & ROBERTS, 
Attorneys for Defendant 
Irving Trust Company, 
40 Wall Street, 
New York, N. ¥. 10005 


MILBANK, TWEED, HADLEY & McCLOY, 
Attorneys for Defendants 
Chase Manhattan Bank, N and 
Girard Trust Bank, 
One Chase Manhattan Plaza, 
New York, N. Y. 10005 


BRADY, TARPEY, DOWNEY, H 
Attorneys for Defendant 
Bank of Montreal, 

84 William Street, 
New York, N. Y. 10038 


WOLF POPPER ROSS 
ttorneys for Plaintiff, 
845 Third Avenue, 
New York, N. Y. 10022 
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SOUTHERN DISTRICT OF NIW YORK 


ANITA B. BRODY, 
Plaintiff, 
-against- 


CHEMICAL BANK, MA IUFACTURERS 
HANOVER TRUST COMPANY, IRVING : TG 


sy 


TRUST COMPANY, CHASE MA JHATTAN 
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BANK, N.A., Or MONTREAL, : 
GIRARD TRI Ph FIDDOLITY ORDER AND JUDGMENT 
BANK AND PENN: YLVANLA COMPAN : 

Defendants. : 


Defendants Chemical Bank, Manufacturers Hanover 
Trust Company, Irving Trus* Company, Chase Manhattan Bank, 


N.A., Bank of Montreal, Girard Trust Bank and The Fidelity 
Bank, having moved to dis: iss this action and the second 
amended complaint with prejudice, and an order having been 
entered on December 9, 1974, granting said motion, giving 
plaintiff 20 days within which to either make a demand on 
the directors of the Pennsylvania Company OF replead, and 
the Court having extended such time to January 9, 1975, and 
plaintiff having failed to either make a demand on the 


directors of the Pennsylvania Company or replead, it is 


ORDERED AND ADJUDGED that this action is dismissed 
with prejudice. 
Dated: New York, N.Y 


February , Boro 


=. 


United States District Judge 


Judgment entered 


| February y LOIS 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ANITA B. BRODY, : 

Plaintiff, : 

-against- : TEEN es (2009 

CHEMICAL BANK, MANUFACTURERS HANOVER : AFFIDAVIT 
TRUST COMPANY, IRVING TRUST COMPANY, : OF ROBERT M. SONDAK 
CHASE MANHATTAN BANK, N.A., BANK OF 
MONTREAL, GIRARD TRUST BANK, THE is 
FIDELITY BANK AND PENNSYLVANIA : 
COMPANY, : 

Defendants. : 
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ROBERT M. SONDAK, being duly sworn, deposes and says: 
1. I am an attorney admitted to practice before 
this Court and am an associate of the firm of Cravath, Swaine 
& Moore, attorneys for Chemical Bank and the Fidelity Bank. 
I am familiar w th the proceedings herein. I make this afii- 
davit in support of the entry of the order and judgment submitted 


herewith. 


2. Plaintiff filed a second amendec. complaint herein 


on January 9, 1974. Yefendants Chemical Bank, Manufacturers 


~w 
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Hanover Trust Company, Irving Trust Company, Chase Manhattan 
Bank, N.A., Bank of Montreal, Girard Trust Bank and The 
Fidelity Bank moved to dismiss that pleading. In an opinion 
and order filed December 9, 1974, Judge Gagliardi dismissed 
the second amended complaint, giving plaintiff 20 days within 
which to either make a demand on the directors of the Pennsylvania 
Company or replead. Judge Gagliardi later extended plaintiff's 
time to do so until and including January a fas eB 

3. Plaintiff has to date failed to replead. On 
January 29, 1975, at oral argument in the companion state action, 


Brody Vv. Irving Trust Co., et al. (Index No. 7615/72, Supreme 


Court of the State of New York, County of New York) before the 


ks i ee w—tatnkes FE Ve 
i ‘ - a. A445 a ~~ 


ane t 1 - <r Mretricisr *) Divas Trsdicial Her 
Appellate DlvViSlOi, FILSe€ VUGalCciai VO 


ue) 
qv 
FS 
c 
{ 
c 


counsel in both actions in an answer to a question by the Court, 
represented that plaintiff has not made a demand on the directors 
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-he Pennsylvania Company. 


rh 
= 


ro) 
4. It is therefore respectfully requested that defen- 
dants Chemical Bank, Manufacturers Hanover Trust Company, Irving 
Trust Company, Chase Manhattan Bank, N.A., Bank of Montreal, 
Girard Trust Bank and The Fidelity Bank have ‘judgment in the form 


submitted herewith dismissing the action with prejudice. 
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Qualified in Nassau Cuunity 


Certificate Filed in New York County 
Commission Lxpires March 30, 1978 
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with prejudice. 
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CHEMICAL BANK, ! igstahsticagghcbtbeaing HANOVER 

TRUST COMPANY, IRVING TRUST COMPANY, 

CHASE ingrans 4 ey BARS, N.A., BANK OF 

MONTREAL, GIRARD TRUST BANK, THE : 

FIDELITY BANK and PENNSYLVANIA COMPANY, 
Defendants. 
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hereby given that Anita B. 
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NOTICE 


Brody 
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OF APPEAL 


, plasritiff 


above named, hereby appeals to the United States Court of 
Appeals for the Second Circuit from each and every part of the 
order and judsmerrt entered in this action on February 10, 1975; 
dismissing the second an nded complaint. 
Deted: New York, New York 
February as , 1975 
WOLF POPPER ROSS WOLF & JONES 
\AI_t »| ( 
74 yer . \ 
, Attorneys for Plaintff vs 
845 Third Avenue 
; New York, New York 10022 
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TO; Clerk 
United States District Court 
Southern District of New York 
United States Court House 
Foley Square 
New York, New York 
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Cravath, Swaine & Moore 
Attorneys for Defendants 
Chemical Bank and The Fidelity Bank 
One Chase Manhattan Plaza 
New York, New York 10005 


Simpson Thacher & Bartlett 

Attorneys for Defendant 
Manufacturers Hanover Trust Company 

One Battery Park Plaza 
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Winthrop, Stimson, Putnam & Roberts 
Attorneys for Defendant 
Irving Trust Company 
40 Wall Street 
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Milbank, Tweed, Hadley & McCloy 
Attorneys for Defendants 
Chase Manhattan Bank, N.A. and Girard Trust Bank 
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Brady, Tarpey, Downey, Hoey, P.C. 
Attorneys for Defendant 
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